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STATEMENT OF QUESTIONS PRESENTED 


1. Whether the accused, who did not testify in his 
defense to a charge of negotiating a forged check in inter- 
state commerce, was deprived of a fair trial by the actions 


of the trial court in: 


a. Indicating within hearing of the jury its 


personal conviction of his guilt; 

b. Refusing to charge the jury on his theory of 
defense, i.e. mistaken identification; 

¢c. Referring to the jury only such of the prose- 
cution testimony which positively identified him as 
the check casher, and ignoring completely that portion 
of the prosecution testimony and his proof (Govern- 
ment's concession in lieu of testimony of his hand- 
writing expert) upon which he rested his defense of 
mistaken identification; 

d. Refusing to allow the jury during closing 
argument to have a close view of his prominent facial 
scars, where the principal cAght aetna witdens had 
testified that he had noticed no scars on the face of 
the man for whom he had cashed the forged check. 

2. Whether admissions attributed to defendant during 
interrogation by an FBI agent subsequent to his arrest on 
an. outstanding warrant and prior to his appearance before 


arraigning authority were admissible in evidence. 
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JURISDICTIONAL STATEMENT 


Appellant appeals (No. 15,765) from a judgment of 
conviction and commitment for violation of 18 USC, Section 


2314 (causing to be introduced into interstate commerce a 


forged check). He also appeals (No. 15,763) from a judgment, 


based upon this conviction, revoking probation and commit- 
ting him on a prior conviction for violation of 22 D. C. 
Code, Section 1501 (lotteries). 

By order of this Court, dated April 19, 1960, appel- 
lant was allowed to proceed on appeal in this Court in forma 
pauperis. This Court has jurisdiction over the appeals 
pursuant to 28 USC, Section 1291, and Rule 37 of the Federal 
Rules of Criminal Procedure. 
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STATEMENT OF THE CASE 


Defendant was convicted by jury of ai dnciouien’ 

(CR. 974-59) which charged that on september 7, 1959, he did 
transport and cause to be transported with unlawful and frau- 
dulent intent in interstate commerce from the State of 
Maryland to the District of Columbia a falsely made and 
forged check, knowing the same to be falsely made and forged. 
On February 19, 1960, Judge Alexander Holtzof£ sentenced the 
defendant to serve a term of twenty months is five years on 
said conviction. At the same time, Judge Holeeees. solely 
because of this conviction, revoked defendant's probation on 
a previous conviction (CR. 1128-58), and amposed a term of 
three months to nine months, to run consecutively with the 
sentence on the forged check conviction. : 

In the probationary matter, defendanti haa pleaded 
guilty on April 10, 1959 to a charge of carrying on a lottery, 
contrary to the provisions of 22 D.C. Code 1501. On that 
date he was sentenced to serve a term of four months to one 
year on this conviction. On July 29, 1959, Judge Edward M. 
Curran suspended the execution of the palance of defendant's 
sentence and placed him on probation for one year. 

At the outset of the trial on the forged check indict- 
ment before Judge Holtzoff, the accused's counsel, appointed 
by the District Court, advised the Court that his sole de- 
fense was that he had been mistakenly identified as the 
person who had cashed the forged check. (Tr. 17, J.A. )is 


During the trial the prosecution produced one South- 


wick who testified (Tr. 18, J. A. ) that'on September 7, 


1959 (Labor Day weekend) at approximately 6 p.m., at which 


time there was daylight, two men arrived at a gas station in 
Edgewater, Maryland, where Southwick was employed, in an 
automobile subsequently identified as belonging to the ac- 
cused; that the accused entered the office and cashed the 
forged check with Southwick; that in doing so the accused, 
with a pen given to him by Southwick, "went through the mo- 
tions" of endorsing the check in the name of the payee, 
Donald Lee Holsinger (Tr. 23, J.A. ); and then was driven 
off in the automobile from which Southwick copied its license 
number on the check (Tr. 22, J.A. ). 

Prior to trial, the accused's counsel became aware that 
the FBI had made an analysis of the handwriting on the face 
and back of the check and had concluded that it was not that 
of the accused. On the refusal of the United States Attorney 
to make the report available to counsel, they moved for, and 
Judge Pine granted, an order permitting counsel to employ at 
Government expense Charles A. Appel, Jr., a former FBI agent, 
to examine and analyze the handwriting on the check. At the 
conclusion of the: prosecution's case, the accused called 
Appel, his only witness, and at that point the prosecutor 
conceded that the accused had not written either the face or 
endorsement on the check. (Tr. 190, J.A. Dis 

Before going on to the significant testimony of South- 
wick on cross-examination and redirect, it is important, 
also, to keep in mind that the prosecutor does not question 


that the prominent facial scars of the accused at the time 


of trial existed prior to the date of the alleged offense. 


(Tr. 230, J.A. ). 


On cross-examination of Southwick the following 
critical facts were elicited: 

The cashing of the check took place in the office of 
the gasoline station. This office was no more than 12' x 8', 
and was lined with shelves in which automotive parts were 
kept. (Tr. 36, J.A. ) The witness testified that the en- 
tire transaction took place at a very small desk which was 
placed in the center of the available space in the office, 
and that throughout the transaction he was never more than 
two or three feet away from the person who cashed the check. 
It also appeared that the witness had initially refused to 
cash the check because he was fearful of cashing checks for 
strangers and that he only agreed to cash the check after he 
had been urged and cajoled to do so during a period of approx- 
imately ten to twenty minutes. When the witness agreed to 
cash the check, he was still fearful, and he had the person 
cashing the check identify himself as the payee through the 
exhibition of a driving license or some other document. When 
that had been done, the witness gave a pen to the person 
offering the check for the endorsement of the check. The 
process of endorsing the check was apparently effected to the 


satisfaction of the witness in his presence and at a distance 


of no more than a foot or two, at the office desk which sep- 


arated the parties. It also appeared that the cash register 
from which the witness drew the money to cash the check was 
situated at a corner of the desk. The witness was not re- 
quired to turn his back while he made the change, and contin- 
ued to face the check casher. (Tr. 36-42, J.A. ie 

It was also developed on cross-examination of South- 
wick that the gas station occupies a lot approximately 200' 


x 160', and that the office, pumps and garage are in one 
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corner of the lot: that the automobile in which the check 
casher arrived parked close-by and in full view of the 
office while the check casher was in the office; and that 
after cashing the check the casher got into the automobile 
and was driven away by another person, unidentifiable by 
Southwick, who drove directly past the station, enabling 
Southwick to get "a good look at the tags” and copy their 
number on the check. (Tr. 34-36, 44-45, J.A. ys 
It also developed on cross-examination of Southwick 

that he claimed to have first identified the accused from 
Kodacolor slides shown to him by the policc. These slides 
were apparently 35 m.m. transparencies which had to be viewed 
through a magnifying and illuminating device (Dft's Ex. 1). 
So viewed, the slide fails to reveal any of the accused's 
marked facial scars. The witness testified, nevertheless, 
that he had identified the accused from this slide, without 
reference to the accused's scars. (Tr. 46, 52, 54-55, J.A. 

}.On redirect, however, the witness admitted for the 
first time that he aid not notice any facial scars on the 
man who had passed the check, although he did notice the 
facial scars on the accused when he saw him in the Commis- 
sioner's office. (Tr. 59, 53; J.A. )- 

During summation defense counsel attempted to have the 

accused step up to the jury box, so that the jurors could 
view his scars at a distance comparable to that at which 


Southwick had testified he had dealt with the check passer, 


i.e. 2 or 3 feet. The trial court refused to permit this, 


and the jurors never had a closer view of the accused's face 
than the 20 to 30 feet which separated them from the accused 


seated at counsel's table. (Tr. 207, 229; J.A. Vie 


In addition to Southwick, the prosecution produced 
another identifying witness, James Stockett; but his "iden- 
tification" is so patently suspect, that it can be given no 
credence. This youth testified that he ae workins on the 
pumps on the day of the occurrence; that he saw defendant in 
the automobile; that he then went to work on the pumps; that 
he then went into the office anc saw dgcéndane there with a 
check in his hand as he (Stockett) walked through: and that 
he then saw defendant get into the car and enue: (Tr. 77-83; 
J. A. ). | 

In the first instance, Stockett's testimony directly 
contradicts Southwick, who unequivocally testified that 
Stockett was outside all the time and never came into the 
office during the transaction (Tr. 30, J.A.; )- Secondly, 
it is clear that Stockett did not come forward with his claim 
of identification for a period of approximately 3 months after 


the incident. (Tr. 85-86, J.A. )- In these circumstances, 


there can be no doubt that Stockett's testimony should be 


given no weight. 

It is important to refer to the incident of the collo- 
quy at the bench, during which the trial juage clearly 
evidenced his personal conviction of the accused's guilt 
within the probable hearing of the jury. Near the close of 
the testimony of prosecution witness James B. Blaine, an FBI 
handwriting expert, the judge called eounsel to the bench. 
During the extended colloquy which ensued between the Court 
and the prosecutor (Tr. 179-182; J.A. ), the judge insist- 
ently questioned, and the prosecutor defended, the materiality 
of the testimony of the witness, who had testified as to his 


doubts that the endorsement on the check was the handwriting 
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of the name@ individual, one Holsinger. (Tr. 165, J.A. ). 
As the colloquy progressed it became insistent and spirited, 
and the judge's voice rose to a point where defense counsel 
reasonably felt it could be overheard in the jury box. 
Accordingly, when the judge went so far as to say to the 
prosecutor, "You are just heading for a hung jury, Mr. 
Smithson”, defense counsel intervened at the first oppor- 
tunity, and stated to the Court: "Your Honor, may I suggest 
to you that some of this conversation is being heard by the 
jury." The Court's response to this: "That is all right. 


As a matter of fact, I intended to state this in open Court," 


was loud and explosive, and it was clear that the matter 


coulda not be further pursued without precipitating an open 
Aispute before the jury (Tr. 182, J.-A. ), to the further 
prejudice of the accused. 

Finally, reference is made to the involuntary nature 
of admissions allegedly made by the accused to FBI agent 
Woods. Agent Woods testified that he and a District police 
officer had intercepted the accused at approximately 11 p.m. 
on September 17, 1960 as the accused was about to enter his 
home in Mt. Ranier, Maryland. (Tr. 126, J. A. ); that 
Agent Woods identified himself and the other officer and 
advised the accused that there was a warrant out for his 
arrest; that the accused did not have to make a statement, 
which could be used against him, and that he had the right 
to consult an attorney before he talked. The agent then 
testified that the three men went into the accused's home, 
and there the accused stated he had retaken possession from 
a friend of his automobile on Sunday, September 6, 1960, 
the day prior to Labor Day, on which the forged check was 
eashed. (Tr. 155, J.-A. ). Agent Woods then testified 


that the accused requested permission to be arrested in the 
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District; that he drove in his car with one of the officers 
to police quarters in the District, where he was "arrested" 
by Agent Woods at 11:45 p.m.; that during interrogation in 
police quarters he was again informed of his rights and 
again repeated his prior statement concerning possession of 
the automobile; and that this interrogation took about 45 
minutes (Tr. 125, J.A. )- Finally, Agent woods testified 
he interrogated the accused on the next day at approximately 
10:00 a.m. in the cellblock, while the accused was waiting 
to appear before the Commissioner and where an attorney was 
waiting to see him, and that on this occasion the accused 
stated: "I cannot remember where I was at about 6 p.m. on 
September 7th, Labor Day, and if I tell you now, I may have 
to change my story later." (Tr. 129, 156, J.A. ). 

The accused, during the preliminary hearing conducted 
by the Court in the absence of the jury, testified to the 
contrary, as follows: After the police officers had first 
identified themselves, he invited them into his home; that 
he was there informed that they were investigating the cash- 
ing of a bad check; that he gave them his wallet to examine; 
that at the end of at least 30 minutes of talk, during which 
the accused asserted nis innocence, he was told they wanted 
him to go to District police quarters; that he was told 
there was a warrant for his arrest; and that, unless he 
accompanied them into the District, Agent Woods would call 
another FBI agent in from Hyattsville, Maryland, and that 
the accused would then be taken to Upper Marlboro, Maryland. 
At this point the accused decided to accompany the police 


officers into the District, because it was nearer to his 


home (Tr. 144-147, J.A. ). The accused further testified 


that he was first warned of his rights, when he was informed 
that a warrant was outstanding; that the warning was re- 
peated to him when he was further interrogated at police 
quarters; that this interrogation continued until 2:00 or 
2:30 a.m. of September 18th; and that he was then "booked" 
and fingerprinted. (Tr. 147, J.A. ). The accused testi- 
fied that he did not recall the third conversation attri- 
buted to him by Agent Woods (Tr. 149, J.A. vis 

With respect to the warrant itself, Agent Woods testi- 
fied that he was present when it was issued at approximately 
11:30 a.m. on September 17; and that he filed it with the 
U. S. Marshal in the District, because "I did not know where 
he (Barry) was living, during the day; I found that out later 
on that night." Defense counsel was prevented by the Court 
from probing the truth of this statement, i.e. that Barry 
could not have been arrested during the day, because of ig- 
norance of his whereabouts. (Tr. 134-137, J.A. ); despite 
the fact that a prosecution witness, who had sold the auto- 
mobile to Barry less than a month prior, had been questioned 
by Agent Woods during his investigation and had exhibited to 
him the sale documents, which showed that Barry's employer, 


@ plumber in Southeast Washington, had guaranteed payment of 


the purchase price. (Tr. 72-76, 189, J.A. ). 


STATUTE INVOLVED 


Appellant has been convicted for violating 18 U.S.C., 
Section 2314, which provides in pertinent part: 
Whoever, ‘with unlawful or faudulent intent, 


transports in interstate or foreign commerce any 
falsely made, forged, altered, or counterfeited 
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securities, knowing the same to have been falsely 
made, forged, altered, or counterfeited; * * * 
Shall be fined not more than $10,000 or im- 
prisoned not more than ten years, or both. (As 
amended July 9, 1956, C. 519, 70 Stat. 507) 


STATEMENT OF POINTS 


1. The trial court committed substantial error by 
engaging in colloquy with the prosecuting attorney within 
earshot of the jury, during which the trial court cautioned 
the prosecuting attorney that he was, "heading for a hung 
jury", if he continued with a certain line oe interrogation. 
In addition to the prejudicial effect which the trial court's 
remarks would have upon those jurors who nedrd them, the 
colloquy revealed an impermissible participation by the trial 
court in the prosecution of the defendant. 

2. The trial court committed substantial error in 
refusing to give instructions to the jury as requested by 
defendant in his requests numbered 6 and 

3. The trial court committed substantial error in its 
charge to the jury by presenting a one-sided marshalling of 
the facts in favor of the prosecution and omitting complete- 
ly any hint or reference to the evidence which tended to 
support defendant's claim of mistaken identity. 

4. The trial court committed substantial error in 
refusing to permit the jury to view the defendant at close 
range during summation, so that they might see at a compar- 
ative distance defendant's marked facial scars. 

5. The trial court committed substantial error in 


admitting the testimony of an FBI agent, in which he testi- 


fied as to alleged admissions by the defendant. These 


alleged admissions were not admissible because they were 


not voluntarily made. 


SUMMARY OF ARGUMENT 


1. The accused was deprived of a fair trial by the 
trial court's bias against his claim of innocence. This 
bias expressed itself in the attempt to guide the prosecu- 
tion away from a "hung jury"; the refusal to ascertain 
whether the jury had, indeed, overheard this expression 
which implicitly averred the accused's guilt; the refusal 
to allow the jury to look closely upon the accused's promi- 


nent facial scars; and the refusal to instruct the jury on 


any aspect of the testimony or theory of defense which 


might serve to raise doubts as to the correctness of the 
identification. It seems clear that the trial court's ac- 
tions necessarily impelled a verdict which would confirm its 
own conviction of guilt. 

2. The alleged oral admissions of the accused were 
inadmissible, because elicited in the first instance by a 
false representation that the accused was merely being in- 
vestigated; and, thereafter, repeated while the accused was 
being illegally detained in violation of the provisions of 
Rule 5(a) of the Federal Rules of Criminal Procedure. The 
admissions were material, since they were offered into 
evidence for the purpose of persuading the jury that the 
accused was in possession of his automobile at the time of 


the offense. 


ARGUMENT 
z 
The Accused Was Deprived Of A Fair 


Trial by the Bias of the Court 
Against His Claim of Innocence 


It is obvious that the Court's admonishment to the 


prosecutor, that he was "heading for a hung jury," served 
to express the Court's personal conviction of the accused's 
guilt. It, also, served to illumine the Court's purpose in 
earlier cautioning the prosecutor, that "you are confusing 
the jury and perhaps the Court with a tangential issue." 
(Tr. 181, J.A. ). It made clear that the Court sought 
to avoid that "confusion" only which might raise doubts as 
to the accused's guilt. 

This Court in Billeci v. United States, 87 U.S. App. 
D.C. 274, 283, 184 F. 2d 394, 403 (1950) made it clear that 
the judicial function must not be permitted to merge with 

| 
that of the prosecution: 

“The judge has no part in that task. ‘The prose- 

cutor represents society in the prosecution. The 

attorney for the defense represents the accused. 

The judge is a disinterested and objective parti- 

cipant in the proceeding. "Prosecution and judg- 

ment are two quite separate functions in the 
administration of justice; they must not merge" 

United States v. Marzano, 2 Cir., 1945, 149 F. 2a 

923, 926. 

The trial judge here did more than reach an opinion 
of the accused's guilt. He expressed it before the prose- 
cution had even completed its case; and, of course, before 
the accused had offered his defense. He not only expressed 
it, but sought to effectuate it by guidance of the prosecu- 
tor to what he considered to be a better approach to a 


verdict of guilty. In this, we think the trial judge fell 
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within the observations of this Court in Whittaker v. 
McLean, 1941, 73 App. D.C. 259, 118 F. 2d 596: 

Few, if any, judges would make the reported 

remarks, in the course of a trial, unless they 

had definite and positive hostility to plaintiff 

and his case...a right to be tried by a judge who 

is reasonably free from bias is a part of the 

fundamental right to a fair trial. If, before a 

case is over, a judge's bias appears to have 

become overpowering, we think it disqualifies 

hin. 

The accused is not required to establish a chain 
between expressed bias and clear injury to his cause, in 
order to secure the remedy of a new trial. In the presence 
of “overpowering" bias, which we take to mean a mind closed 
to all but a prematurely reached conclusion, it will be 
assumed that a fair trial has not been held. Whittaker v. 
McLean, supra; Silverman v. Silverman, 1960, Mun. Ct. Ap- 
peais, No. 2617, decided July 29, 1960. 

Nor, must the bias be so apparent to a jury, that it 
can be said that it clearly affected its deliberations. In 


United States v. Marzano, (CCA 2d 1945), 149 F. 2d 923, 926, 


quoted with approval by this Court in Billeci v. United 


States, supra, Judge Learned Hand answered such an argument, 
as follows: 


Moreover, even if the jury were not as likely 
as seems to us to be the case, to have so under- 
stood what took place, the judge was exhibiting 
a prosecutor's zeal, incomsistent with that 
detachment and aloofness which courts have again 
and again demanded, particularly in criminal trials. 
Despite every allowance, he must not take on the 
role of a partisan; he must not enter the lists; 
he must not by his ardor induce the jury to join 
in a hue and cry against the accused. Prosecution 
and judgment are two quite separate functions in 
the administration of justice; they must not merge. 


The partisan efforts of the trial court here continued 


beyond the colloquy with the prosecutor. They were 
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continued in its efforts to prevent the defense from 
"confusing" the jury -- by refusing to allow the jury to 
view closely the accused's prominent facial scars, by 
refusing to give the jury the benefit of valid instruc- 
tions requested on behalf of the accused, and by charging 
the jury in a form which omitted the theory of the defense 
and all mention of any evidence which tended to support 
such theory. We do not think that this court can with 
reason persuade itself that the jury remained insensate to 
the pervading thrust of the trial court's bias. 

Beyond this, and viewing the alleged errors as indepen- 
dent of a general attitude of bias and hostility, each of 
the errors warrants reversal in itself. Defense counsel 
cannot state that the colloquy was indeed heard in the jury 
box. They were at bar, and not in the jury box. But they 
can, and do, state that when the trial judge made his 
comment about a "hung jury", his voice seeleas enough for 
them to fear that it had been overheard. | 

This Court will note, that when the judge's attention 
was Girected to the matter, he did not dispute the sugges- 
tion that his comments were loud enough to be overheard. 
Instead, he raised his voice even louder, ana insisted 
"That is all right. As a matter of fact, I intendec to 


state this in open court." (Tr. 182, J.A. eS 


When defense counsel sought to pursue the matter 


further, he was cut off, and the judge directed the pro- 
secutor to proceed with the trial. So far as defense 
counsel was concerned, it was apparent to him that further 
pursuit of the matter would bring him into open conflict 


with the Court. He had previously been admonished before 
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the jury for "arguing" with the court, and directed to 
proceed without further comment. (Tr. 40, 68, 79, 134, 

136, J.A. }. In the circumstances, defense counsel must 
be said to have done all that was required of him to apprise 
the court of the alleged error and to give it a fair oppor- 
tunity to correct it -- if this could be done. He was not 
required to persist to the point of conflict, and thus 
bring upon the accused the probable disfavor of the jury. 
cf. Adler v. United States (CCA 5th 1910), 182 F. 464, 473. 

On the record thus made by the trial court itself, 
the accused is entitled to have the benefit of the doubt, 
whether the jury did or did not hear the comment of the 
judge about a “hung jury". There can be no doubt that such 
a comment before the jury is extremely prejudicial to the 
accused's rights. 

This Court has stated: "A trial judge should not 
indicate bias against a defendant, nor personal conviction 
of guilt". Carrado v. United States (1953), 93 U.S. App. 
D.C. 183, 210 P. 2d 712, 722; cert. denied 347 U.S. 1018. 

The Seventh Circuit has observed that "few shafts 
strike deeper into jurors' minds during trial, than words 
spoken by the presiding judge," United States v. Wheeler, 
1955, 219 F. 2d 772, 778: and those words create the deep- 
est prejudice which convey or indicate to the jury the 
presiding judge's personal opinion that the accused is 
guilty. cf. Starr v. United States, 1894, 153 U.S. 614; 


Weare v. United States, 1924, 1 F. 2d 617; Frantz v. United 


States (C.C.A. 6th 1933), 62 F. 2d 737; Adler v. United 


States (CCA 5th 1910), 182 F. 464: United States v. Leir, 
(CCA 7th 1949), 177 F. 2a 833; United States v. Schultz, 
(CCA 7th 1956), 235 F. 2d 684. 
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The Fifth Circuit has cautioned that the accused is 
"entitled to the presumption of innocence by both judge and 
jury till his guilt is proved." Adler v. uoaiewa States, 1910, 
182 F. 464, 469. But here, the trial judge cieseiy stated 
his belief of guilt, before the prosecution tad finished its 
case. 

The refusal to allow the jury to view! the accused's 
facial scars from a close distance was prejudicial error. 
Southwick testified that he had dealt with tie check passer 
for at least 10 minutes in daylight at a Sietence of no more 
than 2 or 3 feet. It was only when the prosecutor attempted 
to strengthen his testimony on redirect by asking him whether 
he noticed at that time the scar on the accused's face, that 
Southwick first admitted "No, sir; I can't iy as I really 
did." (Tr. 59, J.A. ). Yet, when southwick saw the accused 
shortly thereafter in the Commissioner's oftice, he acmits 
noticing the facial scars. (Tr. 59, J.A. ). 

The accused was entitled to have the jury view his 


facial scars at the distance at which Southwick claims he 


deait with him, so that the jury could best judge whether 


Southwick could possibly have failed to notice the scars, if 
he had really been dealing with the accused. This was a 
critical point in resolving the dispute Seaae the accuracy 
of the identification, and the accused eieeniy was prejudiced 
by the ruling of the judge. As it was, the tary never gained 
a closer view of his face than at the distance of more than 
20 feet which separated it from counsel's table at which the 
accused sat throughout the trial (Tr. 229, TA. ). 

So far as we can determine, this Calins of the Court 


was predicated on its decision that the accused must first 
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have taken the stand, before he could have the jury examine 
his scars (fr. 229, J.A. ). If this was the ground, it 
is clearly erroneous. There is no need to discuss Wigmore's 


theory of Autoptic Proference, insofar as an accused's body 


is involved (Evidence, 3d Ed., vol. 8, p. 375). It is suf- 


ficient to know that the visible body of the accused in the 
courtroom is always in evidence before the jury. He cannot 
plead a constitutional privilege against his body being ident- 
ified by prosecution witnesses. It is there; it may be viewed 
by the jury; and there is no requirement that it be offered 
into evidence and stamped by the clerk as an exhibit. "Out 

of court as well as in court, his body may be examined without 
or without his consent." McFarland v. United States, 80 U.S. 
App. D.C. 196, 150 F. 2d 593, 594. 

Having been used by the prosecution to identify 
the wrongdoer, why should not the same body be exhibited to 
the jury to demonstrate that it does not fit the identifying 
witness‘ own description? Logically, the matter is beyond 
dispute. To insist, nevertheless, that it may be exhibited 
to the jury only if the accused takes the stand bespeaks an 
underlying purpose to whittle away the rights of those who, 
for one reason or another, decide to exercise their constitu- 
tional right. 

If the Government had disputed the existence 
of the scars at the time the check was passed, the accused 
would have had to present evidence on the point. But the 
prior existence of the scars was never in dispute or issue. 
The swearing of the accused for the sole purpose of placing 


his face in evidence would be an absurdity; and would serve 


only the purpose of subjecting him to the hazards of a prob- 
ing of his prior criminal record. In Lipes v. The State, 
1885, 83 Tenn. 125, 128, where the trial aeehe had refused 
to allow the defendant's feet to be exhibited to the jury, 
or testimony about their physical becuiacaty to be admitted, 
a question of identification being involved. ‘he refusal was 
held to be error. Discussing the manner in which the evi- 
dence could be presented to the jury, the Seen Court of 
Tennessee stated: "An examination in this Gage in presence 
of court and jury, would have given the most satisfactory 
result... The real matter was to ascertain how the fact was, 
and the best means of ascertaining the truth of the case is 
what is desirable, if truth, and not mere téchntest routine, 
is the object of the law." : 

Finally, we turn to the one-sided ehavge to the jury, 


and the court's refusal to charge the theory of defense or the 


valid instructions requested on behalf of the accused. The 


trial court justified its position, on the ground that "the 


defense offered no evidence." (Tr. 230, TR ). 

First, the defense called Mr. Appel, ee handwriting 
expert. (Tr. 190, J.A. )- In place of his testimony, de- 
fense counsel accepted the belated concession of the prosecu- 
tor, that the accused did not write either the face or 
endorsement on the check. 

Secondly, evidence of innocence cannot be restricted 
only to the testimony of the accused's witnesses. The 
Billeci case, supra, made it clear that the defense by its 
cross-examination of prosecution witnesses produces "evidence" 
for the accused, as well as it might do through its own 


witnesses. 


In sum, this charge against the accused was vigor- 
ously defended throughout on the theory that the accused, 
who had consistently claimed innocence, had been erroneously 
identified. The evidence presented for the accused fairly 
faced the jury with doubts whether Southwick really could 
have dealt with the accused and not noticed the scars; whether 
Southwick, fearful as he was, could have been deceived by the 
accused "going through the motions" of endorsing the check 
at a distance of no more than 2 feet, or whether some other 
person had indeed endorsed the check under Southwick's vigi- 
lant scrutiny; whether the accused would have brazenly driven 
his automobile past Southwick's nose, if he had been the 
passer. 

These were solid matters for the jury to weigh and 
decide. They were not meretricious trifles intended to 
"confuse" the jury. They were certainly sufficient to raise 
a reasonable doubt in the jurors' minds about the reliability 
of Southwick's identification. Yet the judge's charge ig- 
nored them and gave no hint that they existed for the jury's 
consideration. By a single and intentional omission he 
leveled in minutes a worthy defense to which counsel assigned 
by the Court had given their best effort; and sent the 
accused before the jury unprotected and bereft of the law's 
safeguards. 

We do not dispute the right of the trial court to 


instruct and comment; but the instructions must be valid 


and the comment fair. The Supreme Court in Starr v. United 


States, 1894, 153 U.S. 614, 626, quoted with approval the 


following: 


The evidence, if stated at all, should be 

stated accurately, as well that which makes 

in favor of a party, as that which makes 

against him.... 

In its comments to the jury, the judge may not add to 
the evidence which is in the record, ercia v. United States, 
1933, 289 U.S. 405; nor may it omit the evidence which 
favors the accused, as it did here. It is submitted that 
the trial court committed reversible error in presenting its 
one-sided charge to the jury. Hersh v. United States, 10 
Cir., 68 F. 2d 799, 806, 807; Falgout v. United States, 5 
Cir., 279 F. 513; Levine v. United States, 104 App. D.C. 281, 


261 F. 2d 747. It should be noted that in the Hersh and 


Falgout cases, the defendants did not testify. 


it 


The Alleged Admissions Were Erroneously 


Admitted Into Evidence to the Prejudice 
of the Accused 


We recognize that there is a direct conflict between 
Agent Woods* testimony that he advised the accused, imme- 
diately upon accosting him, that he was arresting the ac- 
cused under the warrant, and the accused's bastimony that 


he was told at the outset that Agent Woods and Capt. Higgins 


wished to talk to him in an investigation they were making 


(Tr. 127, 145; J.A. ). 

Nevertheless, we urge the inexedibility of Agent 
Woods' testimony. It is inconceivable that, having taken 
the accused into custody outside his home onane a warrant, 
Agent Woods and Capt. Higgins would then we the accused 
into his home for the purpose of Ba aasien ene arrest. 


The Court is also directed to the fact that Agent Woods 


first testified that he advised the accused of the outstand- 
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ing warrant on the street outside his home on first meeting 
him, but that on cross-examination he changed his testimony 
to state that this warning had been first issued upon enter-— 
ing accused's living room. (Tr. 126, 134: J.A. ). 

The accused's story, on the other hand, has the ring 
of truth in the circumstances. He testified that he was 
told the officers; wanted to talk to him about a bad check 
investigation; that he invited them into his home; that he 
did talk to them for at least 30 minutes; and that it was . 
not until the discussion was over, that he was advised about 
the outstanding warrant for his arrest (Tr. 145, J.A. ). 

The agent admits that they entered the accused's home 
to talk, and did so. It would be understandable if the entry 
into the home was to permit the accused to inform his wife 
and children of the arrest, or to take or relieve himself 
of belongings, or to accomplish any purpose which might 
come into being because of an arrest. The one purpose which 


is not credible is that given by the agent: that they went 


into the accused's home to talk after an arrest. 


Tt is interesting to note, also, that Agent Woods 
kept insisting that he did not make the arrest, until the 
accused was in District police headquarters. (Tr. 125, 
J.-A. )- So far as we can understand his thinking, he 
apparently contends that there was no arrest or detention 
of the accused in Maryland, and that the accused "voluntarily" 
drove to his arrest in the District. In doing so, the agent 
blindly ignores the fact that he was admittedly in Maryland 
to arrest the accused under the warrant, and that legally 


he did so when he first detained him. 


-21- 


This approach, and the agent's actions: Clearly in- 
dicate a glaring misuse of the warrant. The arrest clearly 
was not intended by him, as it is by the miles. to serve its 
purpose of bringing the accused promptly before a committing 
officer, where he could properly be aavenes ot his legal 
rights; but as a means for improperly subjecting the accused 
to interrogation. We think it is clear that the officers 
initially misrepresented to the accused that they were there 
merely to investigate, and thus to inveigle the accused into 
a conversation from which they hoped to elicit "damaging 
statements to support the arrest and ultimately his guilt." 
Mallory v. United States, 354 U.S. 449, 454, 1957. 

With respect to the repetition of the admission as 
to possession of the automobile which was allegedly made 
by the accused after his "formal" arrest in ithe District, 
we submit that this, too, was epee) First, it 
flowed from the prior conversation into which the accused 
had been deceitfully engaged under a pretext) that the offi- 
cers were there not to arrest, but merely to inquire. 
Secondly, it was part and parcel of an apparent Plan to 
delay execution of the warrant until the ate hours of the 


night, so that the police could carry on their interroga- 


tion untroubled by the "availability" of a committing 


officer. 

Agent Woods testified that he was an nttesting wit- 
ness to the complaint, and that the warrant — issued 
before noon of the day of the arrest (Tr. 132, J.A. ys 
On the day of the arrest the accused was enslaved asa 


Plumber in the District, and Agent Woods was: undoubtedly 


informed of this fact by Mr. Murphy, who had sold the 
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accused the automobile less than a month before, and of the 
name of the accused's employer, who had guaranteed payment 
of the purchase price. (Tr. 72, 73, 75, J.A. Ji 

The agent's reason for delaying until nightfall the 
arrest of the accused, is that he did not learn until then 
where the accused might be intercepted. (Tr. 135-137, 
J.A. }. Again, we find this reason to be incredible, 
when we consider that the arresting agent had carried on 
the investigation which led to the issuing of the warrant. 

We respectfully submit that the police should not be 
permitted to avoid their duty to bring an accused expeditious-— 
ly before a committing officer, by a form of "nightriding". 
Where it is shown, as it is here, that a warrant can be 
executed during the day, there is no valid reason for 
placing judicial approvai upon a police practice obviously 


designed to provide them with the convenience of interrogat- 


ing an accused during the night hours when a committing 


officer is not sitting. 

Viewed either from the perspective of the deceit 
originally practiced upon the accused in the original con- 
versation, or from that of illegal detention in District 
police headquarters, the admissions cannot be said to have 
been voluntarily made, or legally elicited; and the trial 
court erroneously overruled the accused's objection to thei 
admission. 

CONCLUSION 
The judgement should be reversed and the accused gi- 


ven a new trial. 


Alexander Boskoff 


William C. Wise 

615 Perpetual Building 
Washington 4, D. C. 
Attorneys for Appellant 
{Appointed by this Court) 
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Nos, 15763 and 15765 
QUESTIONS PRESENTED 


Where the facts disclose that appellant was positively identi- 
fied in court as the person who negotiated a forged check in 
interstate commerce; that he did not testify in his own defense 
and that there were minor alleged discrepancies in the govern- 
ment’s case, in the opinion of the appellee the following ques- 
tions are presented: 

1. Was appellant denied a fair trial because of alleged bias of 
this Court? 

2. Should the Court have also instructed on a “mistaken 
identification” defense where it instructed completely on the 
government’s burden to establish each essential element of the 
crime including identity beyond a reasonable doubt? 

3. Did the trial court abuse its discretion when it refused 
appellant permission to leave counsel table and approach the 
jury box during closing argument for the purpose of exhibiting 
scars when the scars were obvious and pronounced? 

4. Did the trial judge err by permitting testimony of a state- 
ment made by appellant before arrest, repeated immediately 
after arrest and again repeated later in the morning where he 
found after a preliminary hearing the statement had been 
made voluntarily? 

5. Are not minor discrepancies in the prosecution’s case mat- 
ters of credibility for the jury to determine? 


569232—60 (1) 


Counterstatement of the Case 
Statute Involved 
Summary of Argument. 
Argument: 
I. Appellant had a fair trial 
II. It is within the trial court’s discretion to permit a jury to 
closely look at the body of appellant. 
III. The alleged minor discrepancy in testimony of the Govern- 
ment’s witness was a question of credibility... 
IV. The trial court’s charge was eminently fair 
V. The alleged admissions were properly admitted into evidence. 
Conclusion. 
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Gnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


Nos. 15763 and 15765 


Brernarp J. BARRY, APPELLANT 
v. 


Unrrep Srares or AMERICA, APPELLEE 


APPEAL FROM THE UNITED 8TATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


On or about October 26, 1959, there was filed in the District 
Court an indictment charging appellant with violation of 18 
US.C. § 2314 in that he did transport and cause to be trans- 
ported in interstate commerce a certain falsely made and forged 
security knowing the same to be such. (J.A. 4.) After trial by 
& court and jury, he was found guilty as indicted (J.A. 88). On 
February 19, 1960, he was sentenced to a term of imprisonment 
of from twenty (20) months to five years (J.A. 89). On Janu- 
ary 25, 1960 and prior to sentence appellant made a motion for 
new trial which was denied (J.A. 88). 

At the outset of the trial appellant advised the court that his 
defense was that of “mistaken identity” (J.A.6). On Septem- 
ber 7, 1959, Thomas S. Southwick, a gasoline service station at- 
tendant in Maryland, while working at his job received a check 
from appellant (J.A. 7) who requested him to cash it giving as 
his reason that he was short of money and that he wished to 

(1) 


2 


purchase a birthday present for one of his children (J.A. 8). 
Appellant had arrived at the service station in a 1950 Chevrolet 
hardtop convertible automobile (J.A.8). Mr. Southwick cashed 
the check and put a notation upon it that the person for whom 
he cashed the check had license plates bearing number DX 
26982—District of Columbia upon his car (J.A. 8). Appellant 
advised him that he had done some electrical work for the man 
who had issued the check. The check was thereafter deposited 
and returned by the bank with the notation “account closed” 
(J.A. 9). At the time the check was given to him in the office, 
one James Stockett, a fellow employee was in the area (J.A. 
13). At the time the transaction took place, he was “right 
close” to appellant (J.A. 16), who produced an identification 
card (J.A. 19). There was one other person in the car who 
remained there while the foregoing activity took place. Thecar 
license plates and appellant were identified by the person who 
sold appellant the car referred to by Southwick and Stockett. 
Subsequently on September 17, at police headquarters he iden- 
tified appellant after viewing five pictures (J.A. 21, 23, 24, 26). 
On September 18, at the United States Commissioner’s Office 
he recognized appellant as the man who passed the bad check 
to him (J.A. 25). He also testified that a black and white 
photograph was shown to him after he had identified appellant 
by the negative but before he physically saw appellant the sec- 
ond time. This black and white photograph reflected a scar on 
appellant’s face (J.A. 28). The testimony further disclosed 
that the check was a forgery (J.A. 30, 44). 

James Stockett corroborated appellant’s presence in the serv- 
ice station and added that at one point when he returned to the 
building he saw appellant holding the check in his hand and 
then saw Mr. Southwick putting the check in the cash register 
(J.A. 36, 37). 

At a hearing outside the presence of the jury, Joseph I. 
Woods, Special Agent for the Federal Bureau of Investiga- 
tion, testified that he first saw appellant at 3715 35th Avenue, 
Mt. Rainier, Maryland; that at the time he saw appellant 
there was a warrant outstanding for the latter’s arrest under 
the interstate transportation act (J.A. 49); that at the time 
he saw appellant on the street, he asked him who he was; that 
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he identified himself and his companion, Captain Higgins of 
the Metropolitan Police Department, and that he told appel- 
lant that there was a warrant charging him with interstate 
transportation of stolen property outstanding in Washington. 
He further advised appellant of his right not to make a state- 
ment or if he did so it could be used in court and that he had 
aright to an attorney before he talked. Atthat point appellant 
asked whether he would be arrested in Maryland or the Dis- 
trict and what the procedure would be in either case. When 
this was explained to him he requested permission not to be 
arrested in Maryland in order to avoid going to the Upper 
Marlboro Jail. He then drove his own automobile to Metro- 
politan Police Headquarters where he was formally arrested 
in the basement (J.A. 50). The warnings given to him were 
then repeated at that time. The officer did not know where 
Mr. Barry lived until shortly before he went to his home (J.A. 
55). No threats, inducements or promises were made when 
appellant made a statement immediately after arrest and also 
the next morning (J.A. 51). Appellant, testifying in his own 
behalf, also admitted previous convictions (J.A. 61, 62). The 
Court found the statement to have been voluntarily made 
(J.A. 62). This statement given before the jury consisted of 
a remark that the complaining witness was mistaken as to 
identification and that he could not remember where he had 
been at the time the crime was committed “and if I tell you 
now, I may have to change my story later” (J.A. 64). 
Motions for judgment of acquittal were denied (J.A. 73). 


STATUTE INVOLVED 


Title 18, United States Code, § 2314 provides in pertinent 
part: 


Transportation of stolen goods, securities, monies, or 
articles used in counterfeiting 


* * * * * 


Whoever, with unlawful or fraudulent intent, trans- 
ports in interstate or foreign commerce any falsely 
made, forged, altered, or counterfeited securities, know- 
ing the same to have been falsely made, forged, altered, 
or counterfeited ; 


4 
SUMMARY OF ARGUMENT 


The record does not reflect that the trial judge was biased 
nor that the jury was made aware of any alleged bias. Ap- 
pellant’s brief (p. 14) recites that he “cannot state that the 
colloquy [at the bench] was indeed heard in the jury box.” 
The bench conference concerned itself solely with the orderly 
presentation of the evidence. The court did not abuse its dis- 
cretion throughout. 

Since appellant did not testify in his own behalf and prior 
to trial advised the judge that his defense was “mistaken iden- 
tification” and innocence, it was not incumbent upon the trial 
judge to specifically instruct on the alleged “theory of defense” 
particularly when the court instructed on all the essential ele- 
ments of the crime. 

It was within the court’s discretion to permit the jury to 
have a close look at appellant’s person during closing argu- 
ment, especially since the scar was “very pronounced” and 
visible from the jury box. 

Statements made prior to arrest, repeated immediately after 
arrest and subsequently repeated just before a preliminary 
hearing do not violate Mallory v. United States, infra. 

Minor discrepancies in the prosecution’s testimony are mat- 
ters of credibility for the jury to decide. 


ARGUMENT 
I. Appellant had a fair trial 


Appellant’s contention that the court was biased thereby de- 
priving him of a fair trial must fail because the remarks to 
which appellant objects were made at a bench conference and 
were a proper exposition of the law. The trial judge in the in- 
terest of justice and apparently weighing the factors in his 
mind of the possibility of both a mistrial or a “hung” jury set 
forth principles of law to the prosecution in order to prevent 
& miscarriage of justice (J.A. 67-69). When reading the col- 
loquy in this posture it is apparent that the judge’s remarks 
also aided appellant in the prosecution of his defense. The 
possibility that the jury might have overheard some of the 
bench conference was remote for even appellant admits in his 
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brief (p. 14) that he “cannot state that the colloquy was indeed 
heard in the jury box”. The fact that the trial judge stated 
“as a matter of fact, he intended to state this in open court” in 
no way indicates that he intended to tell the jury that there 
could be a possibility of a “hung” jury. The colloquy indicates 
that what he intended to state in open court was that these 
were questions of a tangential nature which were not properly 
before the court and jury at that time so that “everybody will 
be confused” (J.A. 69). As a matter of fact, the judge, using 
his own discretion did not advise the jury of any of these mat- 
ters at any time. Appellant was not cut off since he was not in- 
volved in the discussion. None of the conversation indicated 
any bias on the part of the trial judge against appellant. 


II. It is within the trial court’s discretion to permit a jury 
to closely look at the body of appellant 


The issue regarding the scar arose in appellant’s closing argu- 
ment (J.A. 75). 

The jury was in a position to see the appellant as he sat at 
counsel table in order to determine if they co desired whether 
appellant did or did not have scars on his face. Counsel wished 
to remove appellant from counsel table to the jury box. Ap- 
pellant’s scar was very noticeable. In fact, counsel argued this 
to the jury (J.A. 75) stating: If you look at Mr. Barry, you can 
see that ugly, that very prominent scar. The law is well settled 
in civil cases that the exhibition of sears or injuries may or may 
not be exhibited to juries in the discretion of the trial judge. 
Spaak v. Chicago and Northwestern Railway Company, 231 
F. 2d 279 (7th Cir. 1956); Garozynski v. Daniel, 57 A. 2d 339 
(Ct. App. Md. 1948), 32 C.J.S. Evidence § 610; Wigmore on 
Evidence, 3rd ed.1159. This rule had been followed in criminal 
cases. Compare United States v. Abdallah, 149 F. 2d 219 (2d 
Cir. 1945), cert. denied, 327 U.S. 724; Hart v. United States, 76 
US. App. D.C. 193 (1942); Medley v. United States, 81 U.S. 
App. D.C. 85, 155 F. 2d 857, cert. den., 328 US. 873. As re- 
cently as 1957, this Court in Steele v. United States (C.A.D.C. 
No. 14,083, decided November 13, 1957), reiterated the rule 
of law that an exhibition to the jury of scars on a witness was 
within the discretion of the trial court. So long as there was no 
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abuse of such discretion, appellant’s contention must fail. In 
fect appellant states (Br. p. 17) that the “prior existence of 
scars was never in dispute or issue.” The government admitted 
their existence. Appellant was in view of the jury. It follows 
therefore that the sole issue was credibility. In the face of 
positive identification in court, appellant may not complain 
if the jury resolved the matter adversely to him. 


Ill. The alleged minor discrepancy in testimony of the 
Government’s witness was a question of credibility 


In Daniels v. United States, 106 US. App. D.C. 324, 272 F. 
2d 553 (1959) this Court stated in referring to an assigned 
error that the trial court should have granted appellant’s mo- 
tions for acquittal : 


“Tt, is contended that the motions should have been 
granted ‘in view of the serious discrepancies in the 
testimony of the government’s own witnesses, and the 
serious nature of impeaching evidence, and the obvious 
discrepancies as to the government’s own exhibits, and 
the various locations given for the place of sale.’ 

“Tt is true that there were discrepancies in the testi- 
mony but they were resolved against defendant after a 
very fair charge by the court. We see no reason to dis- 
turb the verdict.” 


It is apparent therefore that matters such as these are for the 
jury to determine as matters of credibility in the posture of 
the case presented to it. There was no discrepancy since both 
Southwick and Stockett placed appellant on the scene in a car 
bearing certain license tags at the time the forged check was 
presented. The car, license plates, and appellant were identi- 
fied by the person who sold it to appellant. 


IV. The trial court’s charge was eminently fair 


The trial judge in his instructions to the jury first advised 
them that they were the sole judges of the facts which they 


7 


would first have to determine themselves solely on the basis of 
the evidence adduced at the trial. He later stated further: 


“The court’s summary of the evidence and the court’s. 
discussion and comments on the facts and on the evi- 
dence are not binding on you. They are intended only 
to help you, and you need attach to them only such 
weight as you deem wise and proper. 

“If your recollection or your understanding or your 
view of the evidence in any particular differs from the 
court’s recollection, or the court’s understanding, or 
the court’s view of the evidence, then it is your recol- 
lection, your understanding and your view of the evi- 
dence that must prevail; because, I repeat, the final 
decision on the facts is solely within your province.” 
(J.A. 76, 77.) 


He then proceeded to discuss the facts by stating that the 
crime was known as transportation of a falsely made and 
falsely forged security in interstate commerce and that the 
specific charge was that appellant presented a forged check 
knowing it to be forged requesting that the check be cashed; 
that it was cashed at a filling station in the nearby Edgewater, 
Maryland, and that the forged check was drawn on a bank 
located in Washington. 

After stating that the indictment was a charge and not evi- 
dence of a crime and that appellant is presumed to be innocent 
which presumption continued throughout the trial and that 
the burden of proof was upon the government to prove each 
essential element of the crime beyond a reasonable doubt fol- 
lowed by an explanation thereof and that they were the sole 
judges of the credibility with power to disregard any testimony 
believed to be false, the court proceeded to review the testi- 
mony as to the cashing of the check. This was done with a 
repetition that the jury was the sole judge of the facts; that it 
must make its own decision on the evidence before it and 
that if its recollection differed from his, its recollection must 
prevail. He then instructed the jury that no inferences were 
to be drawn from the fact that the defendant failed to take 
the witness stand and testify. 
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Appellant claims that the court committed error because it 
refused to instruct the jury regarding appellant’s theory of the 
defense which was by his own admission mistaken identity. 
This must fail since the defendant offered no defense but main- 
tains that his defense was established by his cross-examination 
of the witness. His attempt to weaken the government’s posi- 
tive identification by cross-examiantion goes to the sufficiency 
of the evidence. This identification was corroborated by the 
testimony of the car dealer who sold appellant the car in ques- 
tion. No affirmative defense was entered. Appellant did not 
testify nor did he introduce any evidence in his own behalf. 
It follows therefore that there was nothing in this case re- 
quiring the court to specially instruct the jury that the ques- 
tion of identification was in issue because this was an essential 
element of the crime which the government was required to 
prove beyond a reasonable doubt. Appellant was permitted 
to and actually did argue this point. The jury chose not to 
believe him. 

V. The alleged admissions were properly admitted 
into evidence 


The testimony of the FBI agent Woods was that he saw 
appellant first at Mt. Rainier, Maryland, and again saw appel- 
lant in the basement of the police headquarters at which time 
he placed him under arrest. The time set was September 17, 
1959, 11:45 P.M. At this point in the testimony a hearing 
was conducted outside the presence of the jury to determine 
whether a statement made by appellant was voluntary. The 
testimony at the hearing reflected that at the time the witness 
saw appellant in Maryland there was a warrant outstanding 
for his arrest. Mr. Wood stated that when he saw appellant 
coming down the street he identified himself and advised appel- 
lant that there was a warrant outstanding against him. He 
further testified that he advised appellant that he did not have 
to make any statement; that if he did, it could be used against 
him in court; and that appellant had a right to an attorney 
before he talked. In response thereto appellant asked the 
witness what the procedure would be, that is, whether he would 


9 


be arrested in Maryland or in the District. Upon being advised 
that if he were arrested in Maryland he would be taken to 
Upper Marlboro, Maryland. Appellant then requested that 
he not be arrested in Maryland; that he would come into the 
District of Columbia in order to avoid going to the Upper 
Marlboro Jail. This request was acceded to and when appellant 
arrived in the basement at police headquarters, he was put 
under arrest. He further testified that on September 18, 1959 
he again spoke to the appellant before the line-up at police 
headquarters, and that he again gave him the same warning as 
to his constitutional rights. Upon cross-examination he stated 
that he did not know where appellant lived until shortly before 
he went there. (J.A.55.) He further testified that the state- 
ment which he made to the witness was made immediately at 
police headquarters (J.A. 57). The court after hearing testi- 
mony by appellant ruled that the statement had been made 
voluntarily. The statement consisted of the fact that appellant 
had advised the witness that there was a question of mistaken 
identity and when appellant was asked to tell the witness where 
he was at the time the crime was committed appellant stated 
that he could not remember where he was on that day but that 
if he told them he might have to change his story later (J.A. 
64). From this testimony it is apparent that the statements 
made by appellant did not fall within the interdiction set forth 
in Mallory v. United States, 354 U.S. 449 since it was made in 
his home (J.A. 63) prior to the arrest, repeated almost imme- 
diately after the arrest was made at police headquarters, and 
again repeated the next morning (J.A. 64) just before the 
preliminary hearing (J.A. 51). The testimony regarding the 
time of arrest is clear. This occurred in the District of Colum- 
bia in the basement of police headquarters as a result of 
appellant’s request not to be arrested in Maryland and com- 
mitted to the Maryland jail. 

No continuous process of interrogation was conducted for the 
purpose of securing a confession. Cf. Mallory, supra. The con- 
versation prior to the preliminary hearing took place on the 
way from the line-up to the check squad and the United States 
Commissioner. It lasted “approximately two minutes.” (JA. 
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57.) and was cumulative to the statement made at appellant’s 
home prior to arrest and the one repeated at the time of arrest. 
See Porter v. United States 103 U.S. App. D.C. 385, 258 F. 2d 
685 (1958). 

No confession was made or used as evidence upon the trial. 


CONCLUSION 


Wherefore, it is respectfully submitted that the judgment of 
the District Court be affirmed. 
Ourver GascH, 
United States Attorney. 
Cart W. BELCHER, 
NarHan J. Pavison, 
Assistant United States Attorneys. 
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In this appeal a conviction for violation of the Interstate 
Transportation of Forged Securities Act was reversed by 
opinion dated January 12,1961. The Court stated (slip op. 3): 

“* * * Entirely omitted from this crucial portion of the 
instructions was advice to the jury that the government 
must also establish knowledge on the part of the de- 
fendant that the check was falsely made and forged.” 


The instructions given this jury did clearly cause it to de- 
termine the issues on this element of the crime adversely to 
appellant. 

The theory of the prosecution in the trial of this case was 
that appellant caused the forged check to be transported in 
interstate commerce, knowing at the time he caused the trans- 
portation that the check was forged. The prosecution did 
not proceed on the theory appellant had personally at any time 
himself transported the check across state lines. Thus, it is 
inappropriate to the theory on which this case was considered 
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by the jury “that knowledge at the time of transportation must 
be established beyond a reasonable doubt” (slip op. 4).* 

The jury in this case was clearly instructed that “the specific 
charge is * * * he presented * * * a forged check, knowing 
it to be forged * * *” (J.A. —). ‘Thereafter, the jury was 
clearly instructed that “knowing the [check] to have been 
falsely made, forged” was by statute an element of the crime 
the jury was required to find to have existed in the mind of the 
appellant. In the language of the Court, apart from reference 
to the statute, the jury was told (J.A.81): 


“The second element that the Government must es- 
tablish is that the defendant caused the forged security 
to be transported in interstate commerce, that is, from 
one state to, another or from one of..the states to the 
District of Columbia; in this instance, from Maryland 
to the District of Columbia. 

“It is not necessary that the defendant should himself 
transport the instrument.. It is sufficient if he causes 
it to be transported, and the law is this: That if a de- 
fendant presents a forged check purporting to be drawn. 
on a bank in another state, and causes it to be cashed 
when he presents it, and the check thereafter is trans- 
ported to another state, as a matter of routine, for pres- 
entation to the bank on which it purports to be drawn, 
the defendant thereby causes the check to be transported 
to another state within the meaning of the statute. 

“The testimony as to the cashing and transportation 
of the check may be summarized as follows:” 

The only act of this appellant was thereafter described by the ° 
Court to the jury in terms of the facts involved. This act of 
the appellant was the cashing of this check and thereby causing : 
it to be transported by other persons into interstate commerce. - 
The jury is presumed to have followed. those instructions of . 


? See also (slip op. 2) : 
“« © * The court then advised the jury that the specific charge was that 
appellant had presented a forged check knowing {t to be forged, omitting 
that the accused was charged with transporting the check in interstate 
commerce with such knowledge.” 
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the Court. Delli Paoli v. United States, 352 U.S. 232, 242 
(1957). Thus, this jury clearly determined the existence of 
the requisite knowledge of this appellant at the time of his one 
and only pertinent act of cashing this one check. There is no 
plain error in the charge. 


CONCLUSION 


Wherefore, it is respectfully submitted the judgment of the 
District Court be affirmed. 
([s] Oliver Gasch, 
Outver Gascu, 
United States Attorney. 
[s] Carl W. Belcher, 
Cart W. BELcueEr, 
Assistant United States Attorney. 
{s] Nathan J. Paulson, 
NatHan J. Pavzson, 
Assistant United States Attorney. 


CrRTIFICATR oF Goop Farrar 


It is hereby certified that the petition is presented in good 
faith and not for delay. 
(s] Nathan J. Paulson, 
NatHan J. Pavuson, 
Assistant United States Attorney. 


CERTIFICATE oF SERVICE 


I hereby certify that a copy of the foregoing Petition for 
Rehearing has been mailed to attorneys for appellant, Alex- 
ander Boskoff and William C. Wise, Esquires, 615 Perpetual 
Building, 1111 E Street, N.W., Washington, D.C., this 27th day 
of January, 1961. 

[s] Nathan J. Paulson, 
NarHan J. Pavutson, 
Assistant United States Attorney. 


U.S. GOVERNMENT PRINTING OFFICE, 1961 


JOINT APPENDIX 


| Anited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 15,763 
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Appellant, 
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Appellee 
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No. 15,765 


BERNARD J. BARRY, 
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UNITED STATES OF AMERICA, 
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APPEALS FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


CRIMINAL NO, 1128-58 

Indictment, Filed December 2, 1958 si as 

Judgment and Commitment, Filed April 14, 1959 . 
Revocation of Probation -- Commitment, Filed Feb. 24,1960 . 


Order Amending Judgment and Commitment, Filed May 31, 1960 


CRIMINAL NO, 974-59 


Indictment, Filed October 26, 1959 a ‘ ‘ ‘ 
Excerpts from Transcript of Proceedings, January 5, 1960 
Witnesses: 


Thomas S$, Southwick 
Direct... 
Cross s 8 
Redirect - 


Woodrow Helmuth 
Direct . . 


Meck M. Murphy 
Direct . 
Cross . 


James Stockett 
Direct . . 
Cross * . 


Walter Crutchfield 
Direct’ . 


Ellis Miller 
Direct . 


Joseph I. Woods 
Direct . 
Cross . 
Redirect 


Bemard J, Barry 
Direct , 
Cross . 


Joseph I. Woods 
Direct. 


James B, Blaine 
Direct . 7 


Anthony Joseph Vuolo 
Direct . 


Joseph I, Woods 
Direct . 
Cross . 


(ii) 
Excerpts from Transcript of Proceedings (Cont'd.): 


Jury's Charge 5 


Jury Instructions Requested by Defendant, Filed January 6, 1960 


Verdict, Filed January 6, 1960 . < : 5 
Denial of Defendant's Motion for a New Trial, Filed 
January 25, 1960 


Judgment and Commitment, Filed February 24, 1960. 
Denial of Defendant’s Motion for Leave to Appeal in Forma 
Pauperis, Filed February 19, 1960 is « < 
Order Granting Appellant Leave to Prosecute an Appeal in 
Forma Pauperis, Filed April 21, 1960 
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JOINT APPENDIX 


UNITED STATES DISTRICT courT 
FOR THE DISTRICT OF COLUMBIA 


[ Filed in Open Court December 2, 1958] 
Holding a Criminal Term 


Grand Jury Impanelled October 30, 1958, Sworn in on November 4, 
1958 


The United States of America : Criminal No. 1128-58 
v. : Grand Jury No. Orig. 


Bernard J. Barry : Vio. 22 D.C.C. 1501, 1502, 1505 
Joseph Ghillani : 
Jess W. Sanders 


The Grand Jury charges: 

Continuously during the period from about August 14, 1958, to 
about October 23, 1958, within the District of Columbia, Bernard J. 
Barry, Joseph Ghillani and Jess W. Sanders were concerned as owners, 
agents and clerks, and in other ways, in managing, carrying on and 
promoting a lottery known as the numbers game. 
SECOND COUNT: 

Continuously during the period from about October 17, 1958, to 
about October 23, 1958, within the District of Columbia, Bernard J. 
Barry, Joseph Ghillani and Jess W. Sanders did knowingly , as lessees, 
agents, operators and occupants, maintain, aid and permit the maintain- 


ing of a gambling premises located at 5225 Georgia Avenue, Northwest. 
THIRD COUNT: | 

On or about October 23, 1958, within the District of Columbia, 
Bernard J. Barry and Joseph Ghillani knowingly had in their possession 


and under their control notations, records, receipts, tickets, certifi- 
cates, bills, slips, tokens, papers and writings , current and not current, 
used and to be used in violation of Title 22, District of Columbia Code, 


Sections 1501 and 1508. 


/s/ Oliver Gasch 
Attorney of the United States in 
and for the District of Columbia 


A TRUE BILL: 


/s/ Harold Bush 
Foreman. 


[ Filed April 14, 1959] 
JUDGMENT AND COMMITMENT 
United States of America ) 
Vv. Crim. No. 1128-58 
Bernard J. Barry ) 

On this 10th day of April, 1959, came the attorney for the gov- 
ernment and the defendant appeared in person and by counsel, John T. 
Reges, Esq. 

It Is Adjudged that the defendant has been convicted upon his 
plea of guilty of the offense of VIO. TITLE 22, SEC. 1501, D.C. CODE 
as charged in Count One and the court having asked the defendant 
whether he has anything to say why judgment should not be pronounced, 
and no sufficient cause to the contrary being shown or appearing to the 
Court, 

it Is Adjudged that the defendant is guilty as charged and con- 


victed. 


It Is Adjudged that the defendant is hereby committed to the 
custody of the Attorney General or his authorized representative for 


imprisonment for a period of Four (4) months to One (1) year. 

It Is Ordered that the Clerk deliver a certified copy of this 
judgment and commitment to the United States Marshal or other quali- 
fied officer and that the copy serve as the commitment of the defendant. 


/s/ Edward M. Curran 
United States District Judge. 


| Filed February 24, 1960] 
REVOCATION OF PROBATION---COMMITMENT 

On this 19th day of February, 1960, came the United States 
Attorney, and the defendant Bernard J. Barry appearing in proper 
person, and the defendant having been heretofore convicted on Febru- 
ary 10, 1959 of the offense charged in the indictment in the above en- 
titled case, to wit: 

Violation of the District of Columbia Lottery Laws and for his 
said offense the defendant having been heretofore on the 29th day of 
June, A.D. 1959, sentenced by the Court to be committed to the custody 
of the Attorney General or his authorized representative for imprison- 
ment for the period of Four (4) months to one (1) year and the execution 
of said sentence having been suspended and said defendant placed on 
probation in charge of the Probation Officer of the Court; upon consid- 
eration of the Motion of the Probation Officer to revoke said probation, 
and the defendant having been now asked whether he has anything to say 
why said probation should not be revoked, and no sufficient cause to the 
contrary being shown by appearing to the Court IT IS BY THE COURT 

ORDER AND ADJUDGED that the order of probation heretofore 
entered in this case be and is hereby set aside and altogether held for 
naught, and said sentence heretofore imposed upon the defendant be and 
the same is hereby vacated and set aside and it is ordered and adjudged 
that the. defendant is hereby commited to the custody of the Attorney 
General or his authorized representative for imprisonment for a period 
of three (3) months to nine (9) months; said sentence to take effect at 
the expiration of sentence imposed in Criminal Case No. 974-59. 

IT IS FURTHER ORDERED that the Clerk deliver a certified copy 
of this Revocation of Probation to the United States Marshal or other 
qualified officer, and that the same shall serve as the commitment 


hereon. 


Signed Alexander Holtzoff 
U.S. District Judge 


| 


[ Filed May 31, 1960] 4 
ORDER AMENDING JUDGMENT AND COMMITMENT 


Upon consideration of the defendant's motion for reduction of 
sentence, it is this 31st day of May, 1960, 

ORDERED, that the execution of the balance of the sentence of 
Four (4) monthsito One (1) year entered in this case on April 10, 1959, 


be and the same is hereby suspended, and that the defendant, Bernard J. 


Barry, be and he is hereby placed on probation under the supervision 
of the Probation Officer of the Court for a period of One (1) year, nunc 
pro tune June 29, 1959. 


/s/ Edward M. Curran 
JUDGE 


A TRUE COPY 
Harry M. Hull, Clerk, 


By /s/ Barbara E. Baldwin 
Deputy Clerk 


[ Filed in Open Court October 26, 1959] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Holding a Criminal Term 


Grand Jury Impanelled on August 27, 1959, Sworn in on September 1, 
1959 


The United States of America : Criminal No. 974-59 
v. : Grand Jury No. 1181-59 
Bernard J. Barry ; Violation: 18 U.S.C. 2314 

The Grand Jury charges: 

On or about September 7, 1959, within the District of Columbia, 
Bernard J. Barry, with unlawful and fraudulent intent, did transport 
and cause to be transported in interstate commerce from the State of 
Maryland to the District of Columbia, a certain falsely made and forged 
security, that is, a bank check, knowing the same to be falsely made 
and forged. Following is a photostatic copy of said check: 


Check is in Payment of AAARD INDUSTRIES, INC. T/A oncioy 
Following Items _ HY'S MELODY INN | x 
Date ____Amount___ 4122 Bladensburg Rd., N. E, 


9/4/59 


DC. . Washington, D. C. Sept. 4, 1959 


Correct 
Endorsement Pay to the 


is Receipt Order Of Donald Lee Holsinger 
Eighty Five Dollars and 89/100 , 


THE NATIONAL BANK OF WASHINGTON : 
Washington, Die AAArd Industries, Inc. T/A 
Hy's Melody Inn 


/s/ Hyman Bridenstein 


ENDORSEMENT 


/s/ Donald Lee Holsinger 


OWENS ESSO STATION [ Bank Stamps] 
Edgewater, Maryland 
Sept. 11, (1959 


/s/ Oliver Gasch | 
Attorney of the United States in 
and for the District of Columbia 


A TRUE BILL: 
/s/ 


Foreman. 


{ Filed June 22, 1960] 
EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
Washington, D.C. 
January 5, 1960. 
The above-entitled cause came on for hearing before the 
HONORABLE ALEXANDER HOLTZOFF, UNITED STATES DISTRICT 
JUDGE, AND A JURY, at approximately ten o'clock, a.m. 


* * * * 


(AT THE BENCH:) 

* * * * 

THE COURT: *** Do you care to disclose your defense to the 
Court, Mr. Boskoff? 

MR. BOSKOFF: To the extent that there has been identified to 
the defendant--or the defendant was not the man who passed the check. 
It is mistaken identity. 

THE COURT: You mean that he is not the man? 

MR. BOSKOFF: That's right. Do I have to answer anything 


THE COURT: No, no. In other words, your defense is innocence? 
MR. BOSKOFF: Yes, Your Honor. 
* * * 
18 THOMAS S, SOUTHWICK 
called as a witness in behalf of the Government, being first duly sworn, 


was examined and testified as follows: 
DIRECT EXAMINATION 

BY MR. SMITHSON: 

Q. Your name is Thomas S. Southwick? Is that correct? 

A. That is correct. 

Q. Now, Mr. Southwick, you must speak into that microphone 
so that the reporter and all the jury, the defendant and his counsel may 
hear you. 

What is your employment, Mr. Southwick? A. I am service 
station attendant in Edgewater, Maryland. 


7 
THE COURT: Don't speak quite so rapidly. Try to speak a 
little slower, so that we can all grasp what you are saying. 
Q. (By Mr. Smithson:) Were you so employed i in that capacity 
on the 7th of September, 1959? A. Yes, sir. 
Q. Now, directing your attention to that particular date, did you 


have occasion, sir, to receive from any customer there, or anyone who 
came into your place, a check or an item similar to a check? A. Yes, sir. 
Q. About what time of the day was it, Mr. Southwick ? 
A. Approximately six o'clock. 
Q. Inthe morning or the evening? A. Inthe evening. 
Q. And would you describe to us, sir, or do you see present, if 


I might may, the person who gave you the check? A, Yes, sir. 
Q. Where is he? A. Sitting right there. ! 
20 Q. You say he is seated here to my left-- 
THE COURT: Let him step down and point him out so that there 
will be no doubt. 
MR. SMITHSON: Would you step down, Mr. Southwick, and point 
to the defendant. Come over here, sir. Point to the person. 


THE COURT: You said to the person? 
MR. SMITHSON: I said to the person, that is correct; to the 
defendant, it should be, not the person. (The witness left the stand.) 


Q. (By Mr. Smithson:) That is the man? A. Yes, sir. 

MR. SMITHSON: Would you resume the witness stand. (The witness 
resumed the witness stand.) ! 

MR. SMITHSON: May the record reflect that the witness has 
identified the defendant, Your Honor. 

THE COURT: The record may so show. 

Q. (By Mr. Smithson) Mr. Southwick, would you relate to us 
the conversation, if any, that you had with the person you identified 
relative to that check that you received? A. Well, he came in the 
service station and wanted to know-- 

THE COURT: Don't talk so fast, please. 

21 THE WITNESS: All right, sir. Wanted to know if I would 


cash a check for him. 

Q. (By Mr. Smithson) Had you ever seen that person before, 
the defendant? A. No, sir. 

Q. And did he give you any reason for cashing the check? 
A. Yes, sir. He said that he had his wife and family down, and one of 
his children had'a birthday and he was wanting to take them out, and 
he had run short of money. 

Q. Isee. How did he get there, if you know, sir? A. He came 
in an automobile. 

Q. Do you recall the automobile? A. Yes, sir. It was about 


a '50 Chevrolet, hard-top convertible. 
Q. And did you take this check from the defendant? A. Yes, 


MR. SMITHSON: For the record, Your Honor, may I have this 
marked for identification as Government Exhibit Number 1? 
THE COURT: Yes, indeed. 


(Accordingly , Government Exhibit 
No. 1, Check in the amount of 
$85.89, was marked for identifica- 
tion.) 


THE COURT: Let's proceed. The exhibit may be inspected when 
and if it is offered in evidence. 

22 MR. SMITHSON: All right, Your Honor. 

Q@. (By Mr. Smithson) Mr. Southwick, I put before you Govern- 
ment Exhibit 1 for identification. Would you examine it, sir, and state 
whether or not you have seen that item before? A. Yes, sir. That is 
the check that I cashed for him. 

Q. That'is the check that you cashed for the defendant on that 
date? A. That's correct. 

Q. Tell me, sir, did you make any notations on that check in 
your own writing so that you could identify it? A. Yes, sir. 

Q. Would you specify what they are? A. It's a D.C. temporary 
tag number. 

Q. And that temporary tag number? Is what? A. "DX-26982." 
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Q. Did you place any other writing on that particular instru- 
ment ? A. Not on that day; no, sir. 

Q. I see, sir. Now, there is certain writing, sir, to the right 
of the caption on that instrument. 

Did you put that on there? A. No, sir. 

Q. Now, did the person, the defendant, who gave you this instru- 
ment, sir, say how he got it? A. Yes, sir. He said he had done some 
electrical work for the man that owns this place. 

Q. For the man that owned this place that is stated in the head- 
ing of the check? A. That's correct. | 

Q. Isee. This was a pay check, then? A. Yes, sir. 

Q. Tell me, sir, did the defendant, in your presence, sign or 
endorse this instrument, if you know? A. He went through the motions 
of signing it. I couldn't swear he signed it. | 

MR. BOSKOFF: I object to that, Your Honor. 

THE COURT: Objection overruled. 
. (By Mr. Smithson) Did you see him write it, sir? A. No, 


Q. Did you give him a pen for that purpose ? A. I put a pen on 
the desk; yes, sir. 

Q. Why didn't you see him write it ? 

MR. BOSKOFF: I object to that line of questioning, Your Honor. 
It's leading. , 

THE COURT: It is not leading. Objection overruled. 

MR. BOSKOFF: The form of the question, I submit, Your Honor. 

A. No, I was getting money out of the cash drawer at the time. 

Q. (By Mr. Smithson) All right, sir. Now, did you cause this 

check, sir, to be deposited in your account at that particular sta- 


tion? A. That's correct. 


Q. Did there come a time that you received that check back, 


THE COURT: Where was it deposited? 
Q. (By Mr. Smithson) Where did you deposit the check, ar? 
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A. Atthe Farmers National Bank at Annapolis, Maryland. 
THE COURT: Where? 
THE WITNESS: Farmers National Bank in Annapolis, Maryland. 
Q. (By Mr. Smithson) Did there come a time that this check 


was returned to you? A. Yes, sir. 
x* * * * 


Q. Iplace before you, sir, Government Exhibits Nos. 2 and 3, 


and ask you to examine them, sir. 
25 Have you seen those particular exhibits before? A. Yes, sir. 

Q. I will ask you, sir, when you first saw them? A. The day 
that the check came back. 

Q. What are they? A. This one here is an "Account Closed." 

THE COURT: Which one? I think you had better show him one 
at a time. 

MR. SMITHSON: All right, Your Honor. 

THE WITNESS: This one. 

Q. (By Mr. Smithson) I show you first, sir, Government Exhi- 
bit No. 2 for identification, the little one. I will ask you, what is that? 
A. That is from the National Bank of Washington, and it has encircled, 
"Account Closed." 

Q. Was that on the instrument, Government Exhibit No. 1, the 
check, when you received it back? A. Yes, sir. 

Q. I show you Government Exhibit No. 3 for identification. I 
will ask you, sir: What is that? A. That is a notice from the Farmers 
National Bank in Annapolis that there is no account. 

Q. Is that the bank with whom the instrument, Government Ex- 
hibit-- 

* * * 

MR. SMITHSON: All right, Your Honor. 

Q. (By Mr. Smithson) Tell me, sir, Government Exhibit No. 3 
for identification, what is it? Would you describe what it is without 
stating any information that is contained thereon? 

MR. BOSKOFF: I object to that. 
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THE COURT: Objection overruled. 
27 A. That is a notice from the bank that the check hasn't cleared. 

In other words,-- 

Q. It was notice to you? A. Tous. 

Q. Was it on the check when you received it back, sir? 
A. Yes, sir. | 

MR. SMITHSON: The Government will offer Exhibits Nos. 1, 
2 and 3, your Honor. | 

THE COURT: They may be admitted. Show them to defense 
counsel first, however. 

MR. SMITHSON: Surely. : 

MR. BOSKOFF: Your Honor, the defendant objects to the bank 
stamps on the back of Exhibit No. 1. 

THE COURT: Objection overruled. 

MR. BOSKOFF: And to Exhibits Nos. 2 and 3, the contents, on 
the ground that they are hearsay. 

THE COURT: Objection overruled. They may, ‘be admitted. 

MR. SMITHSON: Thank you, Your Honor. 


(Accordingly , Government Exhibits 
Nos. 1, 2 and 3, previously des- 
cribed, were admitted in evidence.) 


MR. SMITHSON: Now, with the permission of the Court, I would 
like to read the notations contained on Exhibits Nos. 2 and 3. 

THE COURT: You may read the exhibits, or such portions as 

you wish, and then you may pass them to the jury, if you wish. 

* * * * 

MR. SMITHSON: That's right, Your Honor. | 

Government Exhibit No. 1 is a check, drawn on the National 
Bank of Washington, Washington, D.C. It bears in the lefthand corner: 
"Check is in payment of following items." It's dated 9-4- 59. Has 
under amounts, $92.00, two deductions of 91¢ and $5 20, leaving a bal- 
ance of $85.89. 


It has writing which the witness has identified, "D.C. Temp DxX- 


26982," in pencil on it. 
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It's drawn on the account of Aaard Industries, Inc., t/a HY'S 
MELODY INN, 1122 Bladensburg Rd., N. E. It bears the number 1007. 
It's dated September 4, 1959, payable to the order of Donald Lee Hol- 
singer, $85.89. | It's written out, Eighty Five Dollars and 89/100 dollars. 
Over the place for Aaard Industries, Inc. T/A HY'S MELODY INN, 

there appears the signature of Hyman Bridenstein -- B-r-i-d- 
e-n-S-t-e-i-n. It's endorsed, 'Donald Lee Holsinger," on the back. 
Under that is the stamp, "Owens Esso Station, Edgewater, Maryland. 
It bears two cancellation stamps. One is of the Riggs National Bank, 
Washington, D. C., and the other is of the Farmers National Bank of 
Annapolis, Annapolis, Maryland. 

Government Exhibit No. 2 is a return notice of the National 
Bank of Washington, with the block number four, which reads, "Account 
Closed," encircled. 

No. 3 isia return notice of the Farmers National Bank, Annapo- 
lis, Maryland, dated 9-14-59, to Owens Esso Station. It relates to a 
check on the National Bank of Washington of Hy's Melody Inn, in the 
amount of $85.89, and it has a mark on the notification of no account to 
read, ''Account," and then, written in ink, "Closed." 

* * * * 

Q. (By Mr. Smithson) Tell me, sir, did the person, the defend- 
ant who presented this check say what his name was at the time he gave 
it to you? A. No, sir. 

Q. Did he say whether or not the check was his? A. Yes, sir; 


he said that the:check was to him from this company. 


Q. Tell me, was there anyone present at the time that you re- 
ceived this check from the defendant at the Owens Esso Station in 
Maryland that you know? A. Yes, sir. 

Q. Who was that? A. There were two boys, one was James 
Stockett , whom I worked with, and the other was George Ward. 

Q. Andis Mr. Stockett here? A. Yes, sir. 

Q. Was he present at the time this check was given to you by 
the defendant? A. No, sir; he was out at the pump at the time. 
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Q. Did there come a time that he came into the office if you 

know? A. No, sir; I don't believe he did the whole time this fellow was 
31 in there. 

Q. All right, sir. Now, this particular automobile that the de- 
fendant was driving, where was that? 

MR. BOSKOFF: I object to that, Your Honor. There is no tes- 
timony as to who was driving the automobile. 

THE COURT: Objection overruled. 

Q. (By Mr. Smithson) Where was this automobile that the de- 
fendant came in? A. It was parked on the corner of the station where 


our air stand is located. 


Q. Did you at any time see the defendant either leave that 


vehicle or get back into it? A. Yes, sir. 

rah Which? A. I didn't see him actually leave it, but I did see 
him get back in it. 

Q. All right. Now, this particular notation that appears on this 
check, that 'D.C. Temp," did you put that on there, sir? A. Yes, sir. 

Q. I'll ask you what that number was? A. Offhand, I couldn't 
memorize it,-- | 

Q. No, not the number itself, but where did you get the number 
to put it on the check? A. Off the front tag, and also when he pulled 

32 off, I checked it off the back tag. | 

MR.SMITHSON: That is all I have, Your ed for this witness. 

THE COURT: Any cross-examination? : 

MR. BOSKOFF: Yes, sir. 

CROSS EXAMINATION 
BY MR. BOSKOFF: 


* * * * 
Q. Mr. Southwick, you were not the owner of the gasoline sta- 
tion? A. No, sir. 
Q. You are an employee there? A. That is correct. 
Q. Now, at the date that this happened, September 7th, it is 


true that the owner of the gas station was away on vacation? 


A. That is correct. 

Q. And left you in charge. 

THE COURT: You will have to speak a little louder, Mr. Bos- 
koff. I suggest that you come nearer, unless you are going to use the 
blackboard. 

MR. BOSKOFF: Yes, Your Honor. 

33 Q. (By Mr. Boskoff) The owner was away on vacation and left 
you incharge? A. Not solely in charge, no. 

Q. You were in charge of the office and the receipts, I take it? 
A. No, no, hunh-uh. All that was left to him when he got back. 

THE COURT: Speak up so we can hear you. Repeat your 
answer. 

THE WITNESS: All the work was left to him until he got back 
from his vacation. We did deposit a few checks. In other words, to get 
money back so we could cash other checks. 

Q. (By Mr. Boskoff) At any rate, on this particular occasion, 
you were in the office of the gasoline station? A. That is correct. 

Q. Now, would you assume that this rectangle is the gasoline 
station-- 

(Indicating on the blackboard.) 

A. All right, sir. 


Q. And this is the highway that runs alongside it, and the gaso- 


line station occupies a block which is on this corner, doesn't it ? 

THE COURT: Just a moment. Let me interrupt you. Can every 
juror see the blackboard? If not, please raise your hand, and we can 
swing it around to a different angle. I assume all of you can see it. 
Very well. 

MR. BOSKOFF: Thank you, Your Honor. 

THE WITNESS: That's correct. 

Q. (By Mr. Boskoff) Now, how large a plot of land does that 
gas station occupy? © A. It is about two hundred feet by one hundred 
and sixty. 

Q. Two hundred would be here, wouldn't it? A. Yes, sir. 
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MR. SMITHSON: I think that counsel should identity streets and 
directions so that all of us can follow it. 
THE COURT: I will let counsel proceed in his own way. You 
may bring out any other details you wish on redirect examination. 
Q. (By Mr. Boskoff) What is the number of this) i Mebway going 
out to Annapolis? A. That is Maryland Route 2. 


Q. This is Route No. 2, and as I recall it, this is a side street, 
isn't it? A. Yes, sir; that is 253. 3 

Q. All right, then, this would be 253. 

Now, the two hundred feet fronts on Number 2, does it not ? 


A. That is correct. 

Q. And going back here on‘258, it would be approximately one 
hundred and sixty feet? A. That is correct. 

Q. Now, would it be accurate to say that the office in which you 
are in is in this corner of that lot? A. That is correct. Yes. 

Q. And in front of this, you have what were they--two pumps ? 
A. Four pumps. ! 

Q. Four pumps. Directly in front of it; and attached to this 
office is a small garage, is that correct? A. That is correct. 

Q. And that garage is wide enough to take one automobile, would 
that be about right? A. That is correct. That is correct. One automo- 
bile. 

Q. Now, how many feet would you say would it be from this left 
line of the lot to the end of this small garage? A. Approximately fifty 
feet, I would think. 

Q. Now, this front fifty feet is illumined, isn't it? A. That is 
right. | 

Q. Are there any lights back here? A. There is one over in 
the far corner of the lot. ! 

THE COURT: Was it light or dark at the time of this incident ? 

THE WITNESS: It was light. It was daylight. 

THE COURT: It was daylight. 

Q. (By Mr. Boskoff) Now, could you describe for us the size 
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of this office in which the check was presented to you? A. The office 
36 is about eight by twelve, I believe. That's a rough guess. 

Q. It would be twelve this way, and about eight feet? A. That 
is correct. 

Q. And these shelves are lined with automotive stock parts, 
aren't they? A. That is correct. 

Q. And you have shelves lining this area with-- A. No, we 


have a few accessories laying on the wall. 
Q. Like any good gas station office, it's got a lot of things lying 


around in it? A. That's correct. 

Q. And this is an entrance into the garage? A. That's correct. 

Q@. Now, when this man whom you have identified as the defend- 
ant came into you, you and he were right close together? A. Yes, sir. 

Q. Would you say-- 

THE COURT: Oh, no, don't come too close to the witness. 
That's better. 

Q. (By Mr. Boskoff) Would you say that the writing area which 
was on the desk was any larger than that desk on which the microphone 
is presently ? 

THE COURT: You mean the witness stand? 

MR. BOSKOFF: Yes, sir. 

THE WITNESS: No, sir; not much larger. 

Q. (By Mr. Boskoff) And on that desk, where did you have your 
cash register? A. It was on the lefthand corner. 

Q. And that took away a further part of that area? A. That's 
correct. 

Q. So that when the person to whom you paid over the money 
for this check dealt with you, he was no further away from you thn a 
person would be who was sitting immediately on the other side of that 
witness stand? A. That's correct. 

Q. Now, when this person came in and approached you about 
cashing a check, were you fearful of cashing this check? A. At first, 
yes, sir; I didn't know the man. 
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Q. This man was an absolute stranger, wasn't he? A. That's 


correct. 
* * * * 


Q. (By Mr. Boskoff) This man was a stranger to you? A. Yes, 


Q. The boss was away, and you were in some sort of charge 
there ? 

THE COURT: We have been over that. 

Q. (By Mr. Boskoff) You were fearful of cashing this check, 
weren't you, and you testified before the United States Commissioner 
that it was only after ten or twenty minutes of pleading and cajolery 
that you finally agreed to cash the check for the man? A. That's correct. 

Q. And you finally cashed it for whoever this man was when he 
bought a carton of cigarettes ? Was that involved-- A. Yes, sir; there 
was a carton of cigarettes. ! 

Q. And you made change for him? A. That's: correct. 

Q. And when you agreed to cash the check, you gave the mana 
pen to endorse the check? A. Yes, sir. | 

39 MR. BOSKOFF: May I have the original check: if the jury has 
finished with it, Your Honor? 

THE COURT: The jury still has it. 

MR. BOSKOFF: I'll continue without it, sir. 

Q. (By Mr. Boskoff) Now, Mr. Southwick, would you agree that 
if the handwriting on that check is not that of the defendant that you have 
made a mistake in identification ? | 

MR. SMITHSON: Objection, Your Honor. 

THE COURT: Objection sustained. 

Q. (By Mr. Boskoff) You saw the man sign the check in your 
presence? 

MR. SMITHSON: That is argumentative, Your Honor. 

THE COURT: There is no such testimony. 

MR. BOSKOFF: I won't argue the point. I'm sorry. I'll go on to 


another question, Your Honor. 
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Q. (By Mr. Boskoff) You gave the man a pen to endorse the 
check, didn't you? A. Yes, sir. 
Q. And he sat right down as close to you as he would be if he 
were Sitting at the other side of that witness stand? A. That's correct. 
Q. And when you made change, ypu were standing at that cash 


register-- A. That's correct. 
Q. Which was immediately on the left corner, your left corner 
40 of that witness stand, and you had this man in your presence all 
the time, didn't you? A. That's correct. 

Q. And you were watching him all the time? A. No, sir. No, 
sir. 

Q. What were you doing? A. I had to get change out of the cash 
drawer. I was counting the change out of the cash drawer. 

Q. On this check? A. On the check, yes, sir. 

Q. All right. Now, the cash drawer didn't require you to turn 
your back on the man? A. No, but it required me to look into the cash 
drawer. 

Q. When he sat down there, what did he do with the pen? A. I 
don't know whether he picked it up; I was busy making change. When I 
made the change and grabbed the check and put the check in the drawer, 
the check was already signed. I couldn't swear that he had signed it 
right there. 

Q. Am Ito understand your testimony to be that after you gave 
him the pen to sign the check, endorse the back, all your fears vanished 
that you had before-- 

THE COURT: He didn't say anything of that sort. You must not 
put words in the witness's mouth. 

MR. BOSKOFF: Your Honor, he said-- 

THE COURT: Don't argue with the Court. He said nothing of 

that sort. 

MR. BOSKOFF: May I point out to the Court-- 

THE COURT: No, proceed with the next question. 

Q. (By Mr. Boskoff) Did you testify that you were fearful of 
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cashing the check when the man first approached you? A. Yes, sir. 

Q. Now, having given him a pen to endorse the back of it, did 
your fears evaporate, so that you no longer watched mn endorse it ? 
A. No, sir. 

Q. You were still fearful, weren't you? A. That is correct. 

Q. And when you took the cash and gave it to the man, the man 
gave you an endorsed check back, didn't he? A. That's correct. 

Q. And that is the check which has been introduced in evidence 
as Government's Exhibit 1, isn't that true? A. That's correct. 

MR. BOSKOFF: I would like to have the check, please. 

Q. (By Mr. Boskoff) Now, when you agreed to accept this check, 
what identification did you ask for? A. He showed me something on the 
line of a driver's license. It had the endorsement, name, on it, Donald 
Lee Holsinger. I wouldn't swear where it was a draft card or what it 
was, but there was an identification. 

42 Q. Did you check the signature of the endorsement against the 
writing on the identification card? A. Yes, sir. 

* * * * 

Q. Now, Mr. Southwick, do you recall how this individual was 
dressed who approached you with this check which is Government's Ex- 
hibit 1? A. Yes, sir; he had on a pair of slacks, and sport coat. I don't 

43 believe he had a tie on or a hat. : 

Q. You say a sport coat--he was wearing a jacket? A. Sport 
jacket, yes, sir. 

Q. And that was Labor Day, was it not? A. That's correct. 

Q. And do you remember whether it was a warm day or a hot 
day or a cool day? A. No, sir; I couldn't tell you. I imagine it was 
normal weather. 

Q. And this automobile that the person who cashed the check 
approached your station in, where was it located? A. It was located on 
that far corner. 

(Indicating.) 


Q. Would it be some place about over here? A. Yes, sir; but 
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up close to the building. Our air stand is right close to the building. 


Q. You have an air hose that runs about twenty or thirty feet ? 
A. Twenty-five feet, yes, sir. 

Q. And that automobile was, you noticed-- 

THE COURT: May I suggest to counsel that there is a pointer 
at the blackboard which may be handy. 

MR. BOSKOFF: Yes, Your Honor. 

Q. (By Mr. Boskoff) And you noticed the automobile at about 
so--how many feet would you say it was to the entrance to the office 
on the south side of the building? A. The entrance to the office would 

be about ten feet, not more than ten feet. 

Q. From the pumps upto here? A. About the same; yes, sir. 

Q. About-- A. The pumps are located farther over towards 
the grease unit. In other words, they are more blocking the grease 
room than they are the front of the building. 

Q. You mean they would be over to the right? A. Yes, sir; 
they are almost even with the far corner of the building. 

Q. Now, this automobile, then, stopped quite close to the office 
building, didn’t it? A. Yes, sir. 

Q. Didn't stop back down to the far right of the lot, did it? 

A. No, sir. 

Q. Or back in any of these areas? A. No, sir. 

Q. It came up toward the office building? A. That's correct. 

Q. How many people or persons did you observe in that auto- 
mobile as it approached or as it drove away? A. There was one other 
person. 

Q. Was that person riding or driving the automobile? A. That 

45 person drove the automobile away. Whether he drove it up or 
not, I don't know. 

Q. And the person who cashed the check rode away with the 
other person driving? A. That's right. 

Q. As I remember your testimony, that automobile left the 
gas station by driving exactly in front of the office? A. That's correct. 


21 

Q. So that you could get a good look at the tags if you wanted to? 
A. That's correct. 

Q. Now, Mr. Southwick, when did you first identify this particu- 
lar defendant as the man who had cashed the check? A. The date was 
September 17. 

Q. Was that the date upon which you filed a complaint in the 
United States Commissioner's office, charging this defendant as the 
man who had passed the check? A. Yes, sir. 

Q. And when did you first see this defendant? A. On Septem- 
ber 18, the following day. 


Q. Was that the date of the hearing before the Commissioner ? 


A. That's right. That is correct. 

THE COURT: You say you first saw him on September 18, 
after the date on which he cashed the check? 3 

THE WITNESS: That is correct. 

THE COURT: In the Commissioner's office ? 3 

THE WITNESS: No, sir; it was in the Police Department's-- 
over inthe Police Department--it was a room in there that-- 

THE COURT: Very well. You have answered the question. 

You may proceed. : 

Q. (By Mr. Boskoff) What means--by what means did you 
identify this defendant prior to the 18th? A. I saw five pictures; they 
gave me five pictures and a view master to look through. 

* * * * : 

48 Q. (By Mr. Boskoff) It was on September 17 that you came in 
49 the District and made an identification by pictures? A. That's 
correct. 

Q. Who brought you to the District from Maryland? A. Detec- 
tive Sergeant Moreland. 

Q. And-- 

THE COURT: What was your answer? Please speak up. 

THE WITNESS: Detective Sergeant Moreland at the Edgewater 
substation in Edgewater. 
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Q. (By Mr. Boskoff) Would that be the county police in Mary- 
land? A. That's correct, sir. 
Q. What county? A. Anne Arundel County. 
Q. In accompanying you to the District, did you have any con- 
versation with Detective Sergeant Moreland about the case? A. Well, 


we had turned the check over to him previously. I had told him the 
story before. In other words, he was handling it for us. 

Q. And you knew that he was checking the temporary D.C. tags 
that you had noted on the check? A. That's correct. 

Q. And prior to coming to the District, did Detective Sergeant 
Moreland tell you that they had found the man who had passed the 
check? 

MR. SMITHSON: I believe that that is peculiarly hearsay, 

Your Honor. 

THE COURT: Oh, yes, but this is cross-examination. 

Iam going to ask counsel to come to the bench. 

(AT THE BENCH:) 

THE COURT: This case apparently hinges on identification. 
Now, anything that might discredit the witness's identification of the 
defendant is proper on cross-examination. 

MR. SMITHSON: If that is the purpose, there is no argument, 
Your Honor. 

MR. BOSKOFF: It is, Your Honor. 

THE COURT: Otherwise, it would be outside of the scope of the 
direct examination, and, therefore, not admissible; but I presume it is 
to discredit the identification. 

MR. SMITHSON: On counsel's assertion to that, I withdraw the 
objection. 

THE COURT: Very well. 

* * * * 

51 Q. (By Mr. Boskoff) What did Sergeant Moreland tell you about 
the case so far as it had transpired to that point? A. He was working 
with an agent of the F.B.I., and he said, told me that they had wanted 
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me up here, and he didn't give any reason that I know of, other than he 
came up and picked me up at work and brought me up, 

@. He didn't tell you why you were coming up here? A. Not 
offhand, nothing I can remember. : 

Q. Were you aware that you were coming here to attempt to 
identify the man who had passed the check? A. Not wholly aware. 

I thought, that is what I had in mind that I would come up here and 
identify him. | 

Q. Were you told that the police knew the identity of the owner 
of the car with those temporary tags? A. When we got up here, yes, 
sir. : 

Q. Was this before you looked at any pictures? A. No, sir. 

Q. Well, tell us just what happened. 

THE COURT: What happened where? 

Q. (By Mr. Boskoff) In the District, when you came here and 
were brought to wherever you were being taken--where was the place 
to which you were brought? A. To the Fraudulent Check Squad in the 
D.C. Police Station. And they introduced me around, of course, and I 
then identified the pictures; they brought some pictures in for me to 
look at. 

Q. Were these the pictures ? 

(Showing photographs to the witness.) 
A. They were pictures similar to that, yes, sir. 

MR. SMITHSON: I don't believe that the witness could very well 
identify the pictures held in the hands of counsel at this distance. 

MR. BOSKOFF: I will rephrase the question. | 

Q. (By Mr. Boskoff) Were they Kodochrome pictures, such as 
I have in my hand? A. They were similar to that. 


Q. Was it on the basis of these pictures that you made an iden- 
tification? A. That's correct. ! 
Q. At the time you were shown the pictures, what else were 


you told, if anything? A. They told me they were trying to locate him. 
53 Q. Locate whom? A. The defendant. : 
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Q. At that time did you know who the owner of the car was, as 
revealed by the D.C. temporary tag? A. That's right. 

Q. At the time were you given any general description of the 
owner of the automobile? A. No, I don't believe so; no, sir. 

Q. And these were the pictures--these are the pictures, and 
you viewed them through this viewer? A. That's correct. 

Q. And the first time you saw Mr. Barry in person was the next 
day at the Commissioner's office? A. That's correct. 

Q. And since then, how many times have you see him in person? 
A. I saw him just before Christmas in Court. 

Q. Every time we have come to Court and there has been a con- 
tinuance you have seen him? A. That's correct. 

* * * * 

54 Q. Mr. Southwick, would you look at Defendant's Exhibit 1 
through this viewing device, and would you tell us whether that is the 
picture that was shown to you-- 

* * * * 

Q. (By Mr. Boskoff) Would you tell us whether that was the 
picture shown to you on September 18? A. Yes, that is the picture. 

Q. Do you have some memorandum there of the event? A. I 
have the number of the picture I looked at. 

THE COURT: How many pictures were you shown? 

THE WITNESS: Five. 

THE COURT: This was one of the five? 

THE WITNESS: This was one of the five, yes, sir. 

THE COURT: And you picked that out as being the picture of 
the man who passed the check? 

THE WITNESS: That is correct. 

@. (By Mr. Boskoff) Now, Mr. Barry here has a visible scar. 
Does that picture show a scar, Mr. Southwick? A. No, Sir; not plainly, 
I don't believe. 


Q. Well, can you see any sign of a scar there? A. No, sir; it 


doesn't seem to be a scar on there. 
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THE COURT: It is very disconcerting when counsel walks up 
and down. 
MR. BOSKOFF: I'll just hold on to this os Your Honor. 

Q. (By Mr. Boskoff) You testified that the man who passed 
the check wore a sport jacket, that's correct, isn't it? VA. That's cor- 
rect. : 

Q. Now, that picture of Mr. Barry has oa tatoo marks 
on the arms? A, That's correct. 

Q. But you didn't know that the man who passed the check had 
tatoo marks, did you? A. No, sir. 

Q. So the only thing you made your identification from is that 
small picture of a man's face without any identifying marks such as a 

sear or tatoo? A. That's correct. 

MR. BOSKOFF: I offer that in evidence as Defendant's Exhibit 
1, and I request that the jury be permitted to view it. 

MR. SMITHSON: No objection, Your Honor. 

THE COURT: It may be admitted. 


(Accordingly , Defendant' s Exhibit 
No.1,a photograph, was admitted 
in evidence ) 


* * * * 


Q. (By Mr. Boskoff) Mr. Southwick, in referring to the numbers 


that you made of the picture, did you have difficulty remembering that 
to be the picture of Mr. Barry that was shown to you? A. No, sir; I 
knew that was Mr. Barry. I didn't know if it was the identical picture 
of what I had seen or not. | 

THE COURT: When you saw the defendant on September 18 in 
the Commissioner's office, did you recognize him as the man who 
passed the check on September 7th? 

THE WITNESS: Yes, sir. 

Q. Well, did you recognize him as the man whose picture was 
shown to you as Defendant's Exhibit 1? A. I recognized him as the man 
who had passed the bad check to me. 

MR. BOSKOFF: I have no further question. 


26 
REDIRECT EXAMINATION 

BY MR. SMITHSON: 

Q. Tell me, sir, at the time you made this identification of the 
defendant, you were shown other snapshots, too, is that correct? 

A. That is correct. 

MR. SMITHSON: For the record, then, Your Honor, I think that 
the Government will have these all marked for identification as those 
that were used in this identification. 

THE COURT: They may be marked for identification. You are 
not offering them in evidence, of course? 

MR. SMITHSON: No, Your Honor. 

THE COURT: He has stated, in answer to the Court, that there 
were five photographs shown to him. 

MR. SMITHSON: Yes and for the record, Your Honor, he stated 
that he made a notation of those, and there are certain numbers on 
those. Iam going to see if he can identify these as the same ones. 

THE COURT: Very well. 


(Accordingly , Government's Exhi- 
bits Nos. 4, 5, 6 and 7, four 
photographs, were marked for 
identification.) 


Q. (By Mr. Smithson:) Now, sir, I give you Government Exhi- 
bits 4,5, 6 and 7, which bear certain numbers, and, for the record, 
appear to be slide film. I will ask you if those are the slides which 
were given to you in an attempt to make an identification? A. Yes, sir. 

Q. Those are the same ones? A. Yes, sir. 

Q. Now, with regard to Defense Exhibit 1, which is in evidence, 
that is the slide you have identified as that of the defendant, at the time 


you were given that or shown that, sir, were you given any information 


by anyone, by anyone at all, that he was the defendant? A. No, sir. 


Q. Were you given any information indicative of the belief of 
any police officer or anyone else present as to which one of the five 
you should identify? A. No, sir. 

Q. Were you given any information about any automobile, sir, 
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prior to your identifying the picture of the defendant as the one who 


passed that check? A. No, sir. 

Q. Now, at the time that the check was originally given to you 
on Labor Day, September 7th of 1959, did you at that time notice the 
scar on the defendant? A. No, sir; I can't say as I really did. 

Q. All right, sir. Do you recall seeing at a subsequent time the 
defendant with such a scar? A. Yes, sir. | 

Q. I will ask you, sir,-- 

MR. SMITHSON: May we approach the bench before I ask the 
next question, Your Honor. 

THE COURT: Yes. 

(AT THE BENCH:) 

MR. SMITHSON: Since the matter of prior photographs was 
brought out by the defense, the witness was also shown a black and 
white photograph of the defendant, which clearly shows the scar. 

THE COURT: What is your point, Mr. Smithson? 

MR. SMITHSON: I wanted him to ask him if he had also been 
shown this photograph. ! 

THE COURT: I think so. I think that question has been opened 
up by the defense. 

MR. SMITHSON: I think so. 

MR. BOSKOFF: May I point out, Your Honor, that he has just 
testified that he didn't notice any scar. 

THE COURT: That is not for me to decide. The | ieeeion for 
me to decide is whether to permit the question. I will permit the ques- 
tion. 

MR. BOSKOFF: I wanted to point out to Your Honor that he has 

just testified-- 

THE COURT: I don't care about the probative value of the 
question. The question is admissible. 

MR. SMITHSON: Thank you, Your Honor. 

(COUNSEL HAVING RETURNED TO TRIAL TABLES.) 

Q. (By Mr. Smithson) Tell me, sir, did there come a time when 
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you were ever shown any black and white photographs of anyone? 


A. Yes, sir; after I identified these pictures. 

MR. SMITHSON: May I have this marked for identification, 
Your Honor. 

THE COURT: Yes. 


(Accordingly , Government's Exhi- 
bit No. 8, a photograph, was 
marked for identification.) 


Q. (By Mr. Smithson) I show you, Mr. Southwick, Government 
Exhibit 8 for identification, and I will ask you to examine that and state 
what it is, please? A. It is a picture of the defendant, a side view, 
and a front view. 

Q. Did you see that photograph before, sir? A. Before I 
identified him ? 

Q. No, sir; subsequent to actually--let's put it this way: 

Did you see that photograph, sir, after you had identified him with the 
negative and before you physically saw him for the second time ? 

A. Yes, sir. 

Q. I will ask you, sir, whether or not that photograph reflects 
ascar? A. Yes, sir. 

MR. SMITHSON: May it please the Court, the Government offers 
Exhibit No. 8. 

MR. BOSKOFF: I have no objection, Your Honor. 

THE COURT: It may be admitted. 

* * * 

63 WOODROW HELMUTH 
called as a witness in behalf of the Government, being first duly sworn, 
was examined, and testified as follows: 
DIRECT EXAMINATION 

BY MR. SMITHSON: 

Q. Will you give us your full name, Mr. Helmuth? A. Wood- 

row Helmuth. 


* * * * 


THE COURT: Your name is Woodrow Helmuth? 
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THE WITNESS: Yes, sir. 
THE COURT: Thank you. 
Q. (By Mr. Smithson, continued) Mr. Helmuth, are you ac- 
quainted with a concern known as Aaard Industries? A. Yes, sir; I 


am. 


Q. What is your acquaintanceship? A. I formerly owned it. 


Q. And was it a corporation? A. Yes, sir. 

Q. Did it have any trade name? A. It was--yes, sir. 

Q. What was the trade name? A. Melody Inn. 

Q. Would that be Hy's Melody Inn? A. Yes, sir; that's right. 

Q. Tell me, sir, who were the officers? A. Myself as Presi- 
dent, Mr. Hy Goldberg was Vice-President, a girl by the name of 
Cleola was Secretary-Treasurer. : 

Q. Tell me, sir, was there concerned with Aaard Industries a 
Hyman Bridenstein--B-r-i-d-e-n-s-t-e-i-n? A. No, sir. 

Q. Tell me, sir, who had authority--strike that. 

Did you have a bank account under Aaard Industries? A. Yes, 


Q. With what bank? A. National Bank of Washington. 

Q. Who were authorized signatures for the purpose of checks? 
A. Myself only. 

Q. Only yourself? A. Yes, sir. 

Q. Tell me, sir, did you ever use the name of Hyman Briden- 
stein? A. No, sir. 

MR. SMITHSON: May I have Exhibit 1, please. 

Q. I'll ask you, Mr. Helmuth, when did you separate from or sell 
the business? When did you separate from it? A. It was in June 
sometime. | 

Q. June of what year, sir? A. 1959. : 

Q. And to whom did you sell it? A. Mr. Walter Crutchfield. 

Q. And you say your best recollection is June af 1959 ? 

A. Yes, sir. 
Q. Did you at that time transfer to Mr. Crutchfield 
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the bank account? A. Yes, sir. 

Q. All right. I show you, sir, Government Exhibit 1, which has 
been received in evidence--being a check. I will ask you to examine 
that, sir. I will ask you whether or not you wrote that check? A. I 
did not. 

Q. Do you recognize, or do you know anyone by the signature 
"Hyman Bridenstein,” the alleged maker? A. No, sir. 

Q. Do you know Donald Lee Holsinger? A. No, sir. 

* * * * 

(AT THE BENCH:) 

MR, BOSKOFF: My purpose is to determine whether or not this 
corporation, which is carried on the check, whether the assets of the 


corporation, or whether the stock of the corporation itself, were trans- 
ferred to Crutchfield. 

THE COURT: How is that relevant? 

MR. BOSKOFF: I want to know what the business-- 


THE COURT: It isn't what you want to know. 

MR. BOSKOFF: I will explain, and you may determine whether 
it is material. This is a corporation-- 

THE COURT: Don't argue. State what you want to determine. 

MR. BOSKOFF: I want to determine who the authorized signa- 

tories of the check were. Now,-- 

THE COURT: You have a right to ask that. 

MR. BOSKOFF: But I want to know the corporate background. 

THE COURT: No, I will exclude that. 

MR. BOSKOFF: I move that-- 

THE COURT: Never argue with the Court. 

MR. BOSKOFF: Iam not arguing. I want to make a motion. 

THE COURT: Iam going to exclude that. 

MR. BOSKOFF: Iam not questioning that. On that basis, I 
move to strike the testimony of this witness on the ground that he sold 
the business. 

THE COURT: Motion denied. You may proceed. 
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70 MECK M. MURPHY 
called as a witness in behalf of the Government, being first duly sworn, 
was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR, SMITHSON: | 
Q. Mr. Murphy, I ask that you keep your voice up, sir, and 
speak directly into the microphone. 
Will you give us your full name? A. Meck M Murphy. 
Q. Will you spell your first name? A. M-e- c~ k. 
Q. M-e-c-k? A. Yes. | 
Q. Your business, Mr. Murphy? A. Iam an ae dealer 
at 3200 Pennsylvania Avenue, Southeast, Washington. | 
* * * * 
Q. All right, sir. Directing your attention, Mr. Murphy, tothe 
71 month of August of 1959, I will ask you if you had occasion, 
sir, to sell a 1951 Chevrolet? A. Yes, sir. 


Q. I will ask you to look around the room, sir, and see whether 


or not you can identify that person to whom you sold it as being present 
here? A. Yes, sir. | 
Q. Do you see that person? A. Yes, sir. 
MR. SMITHSON: Would you step down and point to him, please. 
With the permission of the Court, may I have him step down. 
THE COURT: Yes, indeed. : 


(Accordingly, the witness stepped down from the 
witness stand.) | 


THE WITNESS: Mr. Barry. Mr. Barry. 
(Indicating.) 
MR. SMITHSON: Step over here. | 
May the record reflect that the witness has identified the de- 
fendant, Your Honor. 
THE COURT: The record may so show. 
(The witness resumed the witness stand.) 


* * * | 
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72 Q. (By Mr. Smithson) I show you Government Exhibit No. 9 


for identification. 

Would you examine it, Mr. Murphy and state what it is? 
A. This is a copy of the bill of sale of the automobile. 

Q. Keep your voice up. It drops down when you look down. 

A. This is a copy of the bill of sale of the automobile that my company 
sold Mr. Barry. 

Q. And that is the same person you have identified as the defend- 
ant here as the'one you sold this vehicle to, is that correct? A. That is 
correct. 

Q. What type of vehicle was it? A. It was a 1951 Chevrolet, 
hardtop. 

Q. Andiwhat is that instrument? A. It's a bill of sale, sir. 

Q. Does it indicate Mr. Barry's name on there? A. Yes, it 
does. 

Q. Is the name "Bernard J. Barry" there? A. Yes, sir. 

Q. I show you, sir, Government Exhibit 10. Would you examine 
that, and state what itis? A. This is a copy of a conditional sales con- 
tract on the automobile that my company sold Mr. Barry. 

Q. All right, sir. Along withthe signature of Mr. Barry, was 
there another person as co-owner or co-purchaser of that car? 

A. Yes. 

Q. Who was that? A. One George Duncan. 

Q. George Duncan? A. Signed the contract with Mr. Barry. 

Q. Tell me, sir,--I'll ask you whether or not there was a 
D.C, temporary tag or registration tag issued on that vehicle ? 

A. Yes, it was. 

Q. Do you have the record with you, sir, to indicate the number 
of that D.C. tag registration? A. Yes, Ido. 

MR. SMITHSON: Would you produce it, please. 


(Accordingly , the witness handed 
Mr. Smithson a document.) 


MR.SMITHSON: May I have this marked for identification as 
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Government Exhibit 11, Your Honor. 


(Accordingly , Government Exhibit 
No. 11, a temporary registration 
card, No. DX 26982, was marked 
for identification. ) 


74 Q. (By Mr. Smithson) I show you, Mr. Murphy, Government 
Exhibit 11, for the record, would you state what it is? A. It'sa 
temporary registration card, issued to Mr. Barry, on motor vehicle, 
which was a temporary tag that was issued to the car, 

Q. What is the tag number reflected thereon? A. 26982. 
MR. SMITHSON: The Government offers 9, 10 and 11, Your 
Honor. | 

THE COURT: Show them to defense counsel. | 

MR. BOSKOFF: We have no objection, Your Honor. 

THE COURT: They may be admitted. : 


(Accordingly , Government Exhi- 
bits Nos. 9, 10 and 11, previously 
described, were! admitted in 
evidence 5 


MR. SMITHSON: Your Honor, I would particularly like to pass 
Exhibit No. 11 to the jury. 

THE COURT: You may do so. 

What was the tag number again? 

MR. SMITHSON: DX 26982, Your Honor. 

That is all I have for the witness, Your Honor. 

THE COURT: Any cross-examination ? | 

MR. BOSKOFF: Yes, Your Honor. 

CROSS EXAMINATION 
BY MR. BOSKOFF: 


* * * * | 
| 
75 Q. (By Mr. Boskoff, continued) According to Government 
Exhibit 9 and 10, Mr. Barry bought this automobile from you on August 
26,1959? A. I believe that is the date. I can't remember. 


Q. They are on here? A. Yes, sir. 


Q. At that time you said you sold the automobile also to 


34 
Mr. Duncan, and would you explain why? A. Well, Mr. Duncan brought 
Mr. Barry in to my office, and I had on previous occasions sold 


Mr. Duncan a couple of trucks for his business and automobiles, and 
he said that Mr. Duncan had come to work for him-- 

Q. Mr. Barry? A. Mr. Barry had come to work for him. He 
needed transportation, and that if I would sell him a car with a low down 


payment, he would see the car was paid for because he was at the time 
employed by him. 

Q. And Mr. Duncan went on the contract as sort of guarantor 
that you would be paid? A. I believe that would be correct. 

Q. At that time he told you that Mr. Barry was employed, as a 
plumber, was it, by Mr. Duncan? A. He was employed by him, he 
didn't say in what capacity. 

76 Q. Now, I just wanted to ask you these few more questions: 

Have you--well, I withdraw that. 

Were you sometime after September 11 approached by agents of 
the F.B.I. and asked to provide them with exhibits of Mr. Barry's sig- 
nature ? 

* * * * 

THE WITNESS: Yes, they came to me, and asked for signatures. 

MR. BOSKOFF: May I ask him whether he did give them the 
exhibits, and that is all I have to ask the witness. 

THE COURT: If that is all you have to ask. 

MR. BOSKOFF: Yes. 

THE COURT: You may ask him. 

Q. (By Mr. Boskoff) Did you then give the agents whatever 
exhibits of Mr. Barry's handwriting you had? A. I believe I did at that 


time, yes. 


* 
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JAMES STOCKETT 
called as a witness in behalf of the Government, being first duly sworn, 
was examined and testified as follows: 
DIRECT EXAMINATION 

BY MR, SMITHSON: 

Q. *** Where do you live? A. Edgewater, Maryland, Edge- 
water, Maryland. 

Q. Where do you work, sir? A. At Owens Esso Station at 
Edgewater. 

* * 

A. Anne Arundel County. 

Q. All right. Were you working there on Settee 7th of 1959, 
Labor Day of last year? A. Yes, sir. ! 

Q. I'll ask you, sir, if you had occasion to be there around five, 
six or seven o'clock that evening? A. Yes, sir; I did. 

Q. Do you know the person, Thomas Southwick? A. Yes, sir. 

Q. Was he there at that time? A, Yes, sir. 

Q. I'll ask you if you had occasion to see anyone in a '50 or '51 
hardtop Chevrolet there in the station at that time ? A. Yes, sir. 

Q. Do you see that person present in the courtroom ? A. Yes, 


sir. 


MR. SMITHSON: Your Honor, may I ask the witness to step 


down. 

THE COURT: Yes, indeed. 

MR. SMITHSON: Would you step down, and stand in front of that 
person or persons and identify him. 


(Accordingly , the witness stepped 
down from the witness stand.) 


THE WITNESS: There. 
(Indicating.) | 
79 MR. SMITHSON: For the record, Your Honor, the witness is 
standing in front of the defendant, and may the record 'so reflect ? 
THE COURT: The record will so show. : 
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(The witness resumed the witness 
stand.) 


Q. (By Mr. Smithson) Were you employed there at that time, 
Mr. Stockett? A. Yes, sir. 

Q. Where were you at the time the defendant came into the 
store or the station ? 

MR. BOSKOFF: I object to that, Your Honor. It is leading. 

THE COURT: Objection overruled. 

MR. BOSKOFF: There is no testimony that the defendant came 


into-- 

THE COURT: Just a moment. Please don't argue with the 
Court. 

Objection overruled. 

Q. (By Mr. Smithson) Where were you when the defendant 


came into this particular station, sir? A. At first I was inside. Then 
I went out to wait on gas customers. I seen a car sitting over by the 
air stand, which is on the corner of the building-- 

Q. All right, sir. 

80 MR. BOSKOFF: May the witness be permitted to finish his 
answer.- . 
. MR. SMITHSON: I thought he had finished. 

THE COURT: Suppose you come to the bar if you want to ad- 
dress the Céirt. 

. ' MR. BOSKOFF: I suggested that the witness had not completed 
his answer. If he hadn't, Your Honor-- 

THE COURT: Proceed. 

Q. (By Mr. Smithson) Had you completed your answer, sir? 
A. No, sir. 

Q. Would you finish it. A. I went out and waited on the gas 
customers. Then I came back inside where Mr. Southwick and the 
defendant were at the time. 

Q. All right, sir. I'll ask you whether on that occasion you saw 
any instrument that may be described as a check? A. Yes, sir; I did. 
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Q. Who had the instrument when you saw it? A. When I saw it, 
the defendant had it in his hand. That's when I was baa through the 
station, 

Q. All right. Did there come a time that you saw Mr. Southwick 
with that check? A. Yes, sir. 

Q. When did you see that? A. Well, that was when the check 

was going in the cash register. 

Q. All right. Did you see this vehicle, sir, that was there at the 
Station at that time? A. Yes, sir. 

Q. Did you have occasion yourself, sir, to make any note or re- 
member anything about it, either description, color, license number , or 
anything like that? A. Well, it was blue, two-tone, I believe, '50. or '51 
Chevrolet hardtop, and the tag on it was District ene tag. I can't 
remember the number right out loud. 

MR. SMITHSON: I have nothing else for the witness at this time, 
Your Honor. 

THE COURT: Any cross-examination ? 

MR. BOSKOFF: Yes, sir. 

CROSS EXAMINATION 

BY MR. BOSKOFF: 

Q. Were you working the pumps at this time? A. Well, we 
worked the pumps inside and out all the time. 

Q. Well, I assume you have many duties at a a station, but 
where were you at this time; i on the pump? A. I was in the 
station at first. 

Q. When you say "in the station," you mean-- A. In the office. 

Q. Ina little office? A. Yes, sir. 

82 Q. And where were you, if you remember, when you first saw 
this automobile? A. I was out at the gas pump. 

Q. Servicing some car? A. Yes, sir. 


Q. And where was the automobile when you first observed it ? 


A. It was on the opposite stand from the gas pump, parked on the lot 


catercornered. 
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Q. That would be past that little garage that is next to the office? 
A. No, sir; before you get to the door of the garage--before you get to 
the door. 

Q. Mr. Stockett, would you look at this crude diagram I have 
drawn here. Assume this is the little office where you talked about 
and this is the gas pump islands, and this is the one-car garage, which 
is attached to the office building, isn't it? 

Now, here is the air stand. Would you say that the automobile 
you saw was in this position, or closer to the gas pump? A. It was just 
about in the same position where the circle is. 

Q. That would be somewhat past the garage, would that be cor- 

rect? A. That's correct. 

Q. Now, at the time you first saw that automobile, you were at 
the gas pumps? A. Yes, when I first saw the car. 

Q. What did you observe about the automobile when you first 
saw it? A. Well, it was sitting there. I was waiting on gas-- 

Q. How many people were in it? A. There was one in it when 
I seen it first, and one man was inside the station. 

Q. That is when you first saw it? A. Yes, sir. 

Q. And then, this man that you said you saw in the office, what 
did he do when he went out of the office? A. He got into the car. 

Q. What did he do then? A. Well, he drove off. 


Q. Who drove off? A. I'm not sure which one drove off. I 


went back in the office. 

THE COURT: Keep your voice up, because everyone has to 
hear what you are saying. 

Speak a little more distinctly , please. 

THE WITNESS: I was back in the office when they drove off. 

84 Q. Well, when you saw the car for the first time, and you saw 

one person in that automobile, where was that person in the driver's 
seat or back seat, or where? A. I am pretty sure he was in the 
driver's seat. 


Q. In other words, the man you saw in the car was in the 
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driver's seat, and then the man you saw in the office went out, and do 
you remember which side he approached the car on? A. No, sir; I 
don't. 


Q. But anyway, which way did the automobile drive off in leaving 


the premises? Did it drive out this way or did it its out right in 
front of the office? | 

THE COURT: The record would not indicate what you mean by 
"this way." 

MR. BOSKOFF: I will rephrase that, Your Honor. Thank you. 

Q. (By Mr. Boskoff) When the automobile drove off, did it 
drive in a direction which took it directly in front of the office? And 
the gas pumps, in leaving the station? A. I do not know. 

Q. Well, you remember some things pretty well-- 

MR. SMITHSON: This is argumentative with ™ witness-- 

THE COURT: I beg your pardon? 

MR. SMITHSON: He is being argumentative with the witness-- 

he remembers some things well. | 

THE COURT: Iam going to ask the reporter ae read the ques- 
tion. I want to get the exact phraseology. 

MR. BOSKOFF: I hadn't completedit, Your Honor. I will with- 
draw it. That will save some trouble. 

THE COURT: Very well. 

Q. (By Mr.Boskoff) Do you have any recollection of the kind of 
clothes that these men were wearing? A. No, not at the moment. It's 
been a couple of months ago, and I couldn't say. 3 

Q. Do you remember whether Labor Day was a'warm day ora 
cool day? A. It was a warm day. The sun was shining. 

Q. Was it hot? A. Well, I couldn't tell you too far about that. 

Q. Yes. Now, were you ever asked by the police to identify 
the person who you say you saw in the office on that occasion? 

A. Yes, sir; I was. | 
Q. When was that? A. I'd say three weeks toa | month ago. 
Q. That would bring us sometime around the beginning of 
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December-- A; It was about a week or two before they first had the 
trial here--first started it. 

86 Q. As I understand, you were first asked to identify the person 
who you say you Saw in the office on that occasion sometime shortly 
before this matter was set to go to trial? A. That's correct. 

Q. Now, had you related this story to anybody previously to that 
occasion? A. No, sir. 

Q. In other words--I want to understand your testimony--be 
fair about it--you first came forward with this identification about 
three or four weeks ago? A. Around that, I'd say. 

* * * 

WALTER CRUTCHFIELD 
called as a witness in behalf of the Government, being first duly sworn, 
was examined and testified as follows: 
DIRECT EXAMINATION 

BY MR. SMITHSON: 

* * * * 

Q. Mr. Crutchfield, I want you to speak into that microphone. 
I want you to speak loudly and slowly. 

Tell me, sir, are you familiar or acquainted with something 
called Aaard Industries, Inc.? A. You say "am I," or "was I?" 

Q. Are you, or were you--let's put it that way. A.- Yes, sir; 
I was. 

Q. When did you first become acquainted or connected with it, 
sir? A. I believe it was June 23rd. 

Q. Of what year? A. '59. 

88 Q. Did you buy the place or the business? A. I took it over 
under an arrangement with Mr. Helmuth and myself. 

Q. With whom, sir? A. Mr. Helmuth who was President of 
Aaard Industries at that time. | 


Q. Now, at the time you took it over, sir, did you likewise 
take over the bank account of Aaard Industries? A. At that particular 
time, no, I didn't; but about three weeks later, he gave me all the 
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books which included the bank account. 

Q. All right. Tell me, sir, do you know Hyman Bridenstein ? 
A. No, sir; I do not. : 

Q. Tell me, sir, when you bought this business, did you own it 
as of September the 4th or September the 7th of 1959 ? A. As a corpora- 
tion; yes, sir. ! 

Q. All right, sir. Now, did you have a bank account at that time 
with the National Bank of Washington? A. No, sir; I did not. 

Q. I'll ask you, sir, was there a Hyman Bridenstein connected 
with your business at that time? A. Not at my time; no, Sir. 

Q. All right, sir. Do you know Bernard J. Barry? A. I don't 
recall meeting him. I may have met him some years back, but to my 
knowledge, I don't know him. 

Q. For the record, I am pointing to the person of Bernard J. 
Barry. Do you know the defendant, Bernard J. Barry? A. Like I said, 
no. 

MR. SMITHSON: May I have exhibit 1. 

Q. (By Mr. Smithson) I show you, sir, Government Exhibit 1; 
did you write that instrument, that check, dated September 4th, I believe, 
in the sum of $89 and some cents? A. No, sir. 

Q. Tell me, sir, did you give that particular instrument to the 
defendant in the name of Donald Lee Holsinger for parent of any work 
done for you? A. No, sir. 

Q. Did you, sir, write any part of that instrument, the face of it, 
the signature as the maker, or the endorsement on the back? A. No, 
sir. 


* 


109 ELLIS MILLER 


called a witness in behalf of the Government, being first duly sworn, 


was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. SMITHSON: 


* * 
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110 Q. Your employment, Mr. Miller? A. With the National Bank 

of Washington. 

@. And what is your position there? A. Assistant cashier. 

Q. And I'll ask you, sir, if you have brought with you whatever 
records are available pursuant to a subpoena for a place called Aaard 
Industries, Inc.? A. Yes, sir; I have. 

MR. SMITHSON: Your Honor, at this time, may I have these 
objects marked for identification as Government exhibits ? 

THE COURT: Very well. 

MR.SMITHSON: The first one is this card, Your Honor. 


(Accordingly , Government Exhibit 
No. 12, a signature card for Hy's 
Melody Inn, National Bank of 
Washington, was marked for 
identification.) - 


MR. SMITHSON: The second one is this sheet of paper, Your 


(Accordingly , Government Exhibit 
No. 13, a Resolution of Hy's 
Melody Inn, to continue account, 
was marked for identification.) 


MR. SMITHSON: The third one, Your Honor, being Exhibit No. 
14, consisting of a number of cards or sheets, not otherwise individually 


identified. 


(Accordingly , Government Exhibit 
No. 14, Ledger Cards, was 
marked for identification.) 


111 (By Mr.Smithson) Mr. Miller, I show you Government Exhibit 


12 for identification. 

Examine it and state what it is, please. A. This is a signature 
care of Aaard Industries, Inc. 

THE COURT: You will have to speak so that everybody can 
understand you. There are fourteen jurors who have to hear you as 
well as counsel and the Court. Speak a little more distinctly and a little 
louder. 

THE WITNESS: It is a signature card of Aaard Industries, 
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Incorporated, trading as Hy's Melody Inn, which was opened on June 
19th-- 

THE COURT: Don't read the contents of the card. Just say that 
it is a signature card of--who? 

THE WITNESS: Aaard Industries, Incorporated, trading as 
Melody Inn. 

THE COURT: Very well. Now, the contents speak for them- 
selves ? 

MR. SMITHSON: Yes, Your Honor. 

Q. (By Mr. Smithson) I show you, sir, Government Exhibit 13, 
and ask you to examine that and state what it? A. It is a Resolution 
authorizing the opening or to continue the corporation or organization 
account. 

Q. Of what account? A. Of the Aaard Industries, Incorporated, 
trading as Hy's Melody Inn. 

112 Q. Showing you, sir, Government Exhibit 14, I will ask you to 
examine these several cards and state what they are. A. These are 
the ledger cards of the Aaard Industries » Incorporated, trading as 
Hy's Melody Inn. 

Q. Are they the bank records, sir? A. They are, sir. 

Q. Do those bank records or either of the other two exhibits, 
sir, indicate whether or not that account was closed during the summer 
of 1959? A. Yes, it was closed on July 23rd, 1959. 

Q@. All right, sir. 

MR. SMITHSON: The Government offers Exhibits Nos. 12,13 
and 14, Your Honor. 

THE COURT: Have you shown them to defense oer 

MR. SMITHSON: Yes, Your Honor, surely. __ 

MR. BOSKOFF: The defendant has no objection, Your Honor. 

THE COURT: They may be admitted. 2 


* * 


MR. SMITHSON: ] 
113 This will be Exhibit No. 12, which has been identified as the 


signature card. 
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It reads: 

"Aaards Industries, Inc., trading as Hy's Melody Inn. 

"Authorized signatures of: 

"M. F. Helmuth, President and Treasurer. 

'tndicates Closed 7-23-59." 

It gives an address of 1112 Bladensburg Road, Northeast. 

Date opened: 6-19-58. 

This instrument, which has been identified and received in evi- 
dence, Government Exhibit No. 13, the Resolution of the Corporation, 
or authorization to open or continue the account. It says: 

"IT, Cleola Greer, of Aaards Industries, Inc., t/a Hy's 

Melody Inn, do certify that the following is a true copy of the 


Resolution: 
"Resolved that W. W. Helmuth, the Treasurer of Aaard's 
Industries, Inc., t/a/ Hy's Melody Inn, is authorized and instruc- 


ted to open a deposit account in the name of the corporation, 

and that said account may be drawn on only by checks signed in 

the name of the corporation by any one of the following:" 
And it says: 
114 "President," only. 

"Countersigned by: None." 

And he gives as the officers at the bottom: W. W. Helmuth, 
President and Treasurer; Hy Goldberg, Vice-President; Cleola Greer, 
Secretary. 

And it is signed: "Cleola Greer." 

* * * 

JOSEPH I. WOODS 
called as a witness in behalf of the Government, being first duly sworn, 
was examined and testified as follows: 
DIRECT EXAMINATION 
115 BY MR. SMITHSON: 
Q. Your name, sir, is Joseph I. Woods, is that correct ? 
A. Yes, sir. 
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Q. Your position, Mr. Woods? A. Special Aeent of the Federal 
Bureau of Investigation. 

Q. And I will ask you, sir, if you were an agent or one of the 
agents assigned to this matter of Bernard J. Barry? lA. Yes, sir. 

Q. I will ask you, sir, do you know of a person by the name of 
Donald Lee Holsinger? A. Yes, sir; Ido. 

Q. I put before you, sir, Government Exhibit 1 in evidence, the 
check in question. 

I will ask you, sir, to examine that. Have you see that before ? 
A. Yes, I have. 

Q. All right. I will ask you, sir, did you have any occasion to 
interrogate one Donald Lee Holsinger regarding that instrunent ? 
A. Yes, sir; I did. 

Q. Where and when did that take place? A. te September 23rd 
at the Municipal Headquarters of the Police Station. : 

Q. All right, sir. I will ask you, sir, if you secured at that time 
from the person, Donald Lee Holsinger, who is the payee of that parti- 

116 cular check, sir, any handwriting of Mr. Holsinger ? A. Yes, 

I did. | 

Q. Do you have that with you? A. Yes, sir. 

MR. SMITHSON: May I have it? 


(The document was handed to 
Mr. Smithson.) 


MR. SMITHSON: May I have this marked for identification ; 
Your Honor, Government Exhibit No. 15. 
THE COURT: Very well. 


(Accordingly, Government Exhibit 
No. 15, being known handwriting 
of Donald Lee Holsinger, was 
marked for identification.) 


Q. (By Mr. Smithson) I show you, Mr. Woods, Government 
Exhibit No. 15. Would you state what it is? A. It is the known hand- 
writing from Donald Lee Holsinger, taken on September 23rd, which he 


wrote out in its entirety and furnished to me and to Acting Lieutenant 
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William Freehold, Police Department. 

Q. I will ask you if from the person, Donald Lee Holsinger, or 
as part of your official function, or from your office, you ascertained 
where Donald Lee Holsinger was on the 4th or 7th of September, 1959 ? 
A. Yes, sir. 

Q. Where? A. He was under arrest at about 2:00 p.m. in New 

117 Jdersey. 

Q. All right, sir. On the 7th? A. Yes, sir. 

Q. He told you that, sir? A. Yes, sir. 

MR. BOSKOFF: I object to that, sir. 

THE COURT: Objection sustained. 

* * * * 

119 THE COURT: The Court will strike the witness's answer that 
Holsinger told him that he was under arrest. This is hearsay. The 
Court will sustain the objection of defense counsel, and, of course, the 
jury will disregard that answer. 

* * 

{AT THE BENCH:) 

MR. SMITHSON: On the 17th of September, the defendant was 
interrogated by the agent who arrested him. He first met him in Mary- 
land. The defendant agreed, and voluntarily drove his own car back 
here into the District, where he was arrested under a warrant. At that 

120 time he advised the agent that he had loaned his automobile, 


which is of direct connection with this, in view of the license number, 


to someone else, and I think it's material to bring out, to show that he 
had the vehicle back in his possession on the date of the crime. 

* * * * 

MR. BOSKOFF: We have two parts here, Your Honor. We 
will object to the relation by this witness of any conversation he may 
have had with the defendant at the defendant's Maryland home. We do 
not think this is voluntary interrogation. 

121 THE COURT: I understand. I am not going to rule informally. 

You bring out your evidence, Mr. Smithson, and you, Mr. Boskoff, make 
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your objections, if you see fit to make them, as we go along, and I will 


rule on the objection. 

MR. BOSKOFF: Will your honor give me an opportunity so that 
we will not have the statement involuntarily. 

THE COURT: Let's proceed. 

(COUNSEL HAVING RETURNED TO TRIAL TABLES.) 

Q. (By Mr. Smithson) Tell me, sir, directing your attention 
to the 17th of September of 1959, did you have occasion, sir, to meet 
one or see one Bernard J. Barry at that time? A. Yes, sir; I did. 

Q. And is he present here in Court, the person that you saw on 
that date? A. Yes, sir. | 

Q. Where is he? A. Sitting between Mr. Boskoff and Mr. Wise. 

MR. SMITHSON: May the record reflect that the witness has 
identified the defendant, Bernard J. Barry, Your Honor ? 

THE COURT: The record may so show. | 

Q. (By Mr. Smithson) Where did you first see him? A. At 


3715 Thirty-fifth Avenue, Mount Rainier, Maryland, 
* * * * 


122 Q. Now, sir, on that particular date, I will ask you if you again 
saw the defendant in the District of Columbia, particularly at the 
Metropolitan Police Department Headquarters? A. Yes, sir; I did. 

Q. I will ask you, sir, if you know how the defendant got to 


police headquarters? A. He drove his automobile into the basement 
of the police station. | 

Q. All right, sir. I will ask you if at that time, you placed the 
defendant under arrest? A. Yes, sir; I did. | 

THE COURT: At what time and at what place? | 

MR. SMITHSON: All right, Your Honor. | 

@. (By Mr. Smithson) Specifically, the hour that you placed 
him under arrest? A. At approximately 11:45 p.m. on iscawaan 17, 
1959, in the basement of the police station. 

123 THE COURT: The police station? 
THE WITNESS: Yes, sir. 
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THE COURT: You mean police headquarters ? 
THE WITNESS: Yes, sir. 
Q. (By Mr. Smithson) Specifically, sir, I will ask you if you 
had any conversation on the date of September 17, 1959, with the de- 


fendant relative to-- 
THE COURT: You said 11:45--was that a.m. or p.m.? 

THE WITNESS: P.M. 

THE COURT: P.M. Thank you. 

Q. (By Mr. Smithson, continued) --relative to an automobile 
allegedly owned by the defendant ? 

MR. BOSKOFF: At this time, Your Honor, we will take objec- 
tion to-- 

THE COURT: Are you objecting to the question ? 

MR. BOSKOFF: Not to whether he had the conversation, but 
the result of any conversation. 

THE COURT: Come up to the bar when you address the Court. 

MR. BOSKOFF: I wish to note the defendant's objection to the 
relating of any so-called conversation at this time or at any time there- 
after. 

THE COURT: What is the ground of your objection? 

MR. BOSKOFF: May I approach the bench? 

124 THE COURT: State the ground of the objection. 

MR. BOSKOFF: That it was not voluntary and was not received 
from the defendant. 

THE COURT: I think, under the circumstances, that we will 
have to have the usual preliminary hearing as to the voluntary or in- 
voluntary character of the conversation. 

MR. SMITHSON: Yes, Your Honor. 

THE COURT: Ladies and gentlemen of the jury, we will now 
have a proceeding at which your presence is not required. So you 
may retire to the jury room and remain until you are called for. 

(Accordingly, at 2:30 p.m., the jury retired from the courtroom.) 

THE COURT: I think that you had better establish the background 
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of the statement, so the Court may determine whether. it was voluntary 
or involuntary. 
MR. SMITHSON: Surely, Your Honor. 
THE COURT: Let it be noted that the jury has retired from the 
courtroom. 

Q. (By Mr. Smithson) Tell me, Mr. Woods, ats time you saw 
the defendant in the State of Maryland, was there a warrant outstanding 
for his arrest? A. Yes, sir. | 

Q. And the charge in that case? A. The interstate transporta- 
tion of a stolen car under Title 18, Section 2314. | 

125 Q. Is that of the United States Code? A. U.S. Code. 

Q. Does that involve the same instrument which is the subject 
of this indictment? A. Yes, sir. 

Q. Tell me, sir, this conversation which you may or may not 
have had with the defendant relative to his automobile, did that take 
place in Maryland or in the District of Columbia? A. Do you mean 
regarding the driving of the automobile in-- | 

Q. No, sir. Regarding the possession of the vehicle between 
the period of September 4 and September 7, 1959? A. ‘That took place 
in the District of Columbia. | 

Q. Tell me, sir, you arrested him at 11:45 p. m. , is that cor- 
rect? A. Yes, sir. 

Q. In the basement of the Municipal Center at Third and Indiana 


Avenue, Northwest, in the District of Columbia? A. Yes, sir. Yes, 


sir. 
* * * * 


126 MR. SMITHSON: All right, Your Honor. We will go ahead that 
way. | 
Q. (By Mr. Smithson) Sir, at the time you first saw the defend- 
ant, what did you say to him and what did he say to you ? 
THE COURT: Let him state the circumstances as to how he 
first saw the defendant. | 
Q. (By Mr. Smithson) Would you relate to the Court how you 
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saw the defendant on the night of September 17th? A. I saw Mr. Barry 
coming down Thirty-fifth Avenue to 3715 Thirty-fifth Avenue, and asked 
him who he was, and he identified himself; and I identified myself and 
introduced Captain David A. Higgins of the Metropolitan Police Depart- 
ment Check Squad to him. I advised Barry that there was a warrant 
127 charging him with the interstate transportation of stolen prop- 
erty outstanding in Washington which had been issued on September the 
17th. 

I further advised him that he did not have to make any statement; 
that if he did, it could be used against him in Court, and that he had a 
right to an attorney before he talked. 

He asked me whether he would be arrested in Maryland or in the 
District and what the procedure would be. I told him that the normal 
course, if he were arrested in Maryland, would be to take him to Upper 
Marlboro and then have him returned by the Marshal. He requested 
permission not to be arrested in Maryland, and to come into the District 
in order to avoid going to the Upper Marlboro jail. 

After that, he left and drove his own automobile, with Captain 
Higgins in his car, to Metropolitan Headquarters here, and I drove the 
other automobile, and he was formally arrested in the basement. 

Q. All right, sir. Now, I understand from your statement that 
you advised him as you have indicated, sir. 

* * * * 

Q. Tell me, sir, the conversation, if any, which you had with 
the defendant relative to the whereabouts of a certain Chevrolet hard- 
top automobile between the period of September 4 and September 7, 

128 1959, where did that conversation take place? A. It took place 
twice; once in his home in the living room or in the front room, and 


again at police headquarters. He said that he had loaned his auto- 
mobile-- 


* * * * 


Q. Now, tell me, sir, you say that took place at his home at 


the time you saw him out there and again at police headquarters? 
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A. Yes, sir. 

Q. Let me ask you this, sir,-- 

THE COURT: Was it the same conversation? 

THE WITNESS: Approximately, yes, sir. 

* * * * | 

Q. (By Mr. Smithson) Did you have any conversation with the 
defendant on any date following September 17 of 1959, regarding his 
whereabouts on the afternoon of September the 7th, or Labor Day, 1959 ? 

129 A. Yes, 1 did. | 

Q. What time did that conversation take place, on what date and 
in what place? A. It took place on September 18th, 1959, in a room just 
behind the lineup room at police headquarters. 

Q. About what hour, sir? A. Approximately 10: 00 a.m. 

Q. Tena.m., inthe morning? A. Yes, sir. 


Q. Tell me, sir, was the defendant arraigned? A. He was 


arraigned shortly after this statement. 

Q. About what hour was he arraigned, do you recall? A. About 
10:20 to 11:00 o'clock. We were over here--I don't know the exact 
hour that-- i 

THE COURT: What hour was the conversation ? 

THE WITNESS: At about 10:00 a.m. 

THE COURT: And he was arraigned before whom? 

THE WITNESS: U.S. Commissioner James F. Splain. 

THE COURT: At what hour--again, please? __ 

THE WITNESS: Between 10:20 and 11:00 a.m. 

Q. (By Mr. Smithson) Tell me, sir, this conversation that you 
are speaking about and the place, that is in the same Municipal Center, 
in the basement of which you formally arrested the defendant, is that 
correct? A. Yes, sir. 

130 Q. Now, sir, you had warned the defendant on the first occasion. 

Did you ever give him any other warning, sir, with regard to 
anything else he might say to you? A. Yes, sir; when I arrested him 
in the basement, I again repeated the warning that he did not have to 
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make a statement; that if he did, it would be used against him, and he 
had a right to an attorney. 

Q. This is the same warning you gave him at 11:45 p.m. on the 
night of the 17th? A. Yes, sir. 

Q. It was subsequent to that that you had this conversation rela- 
tive to the--it skipped my mind, excuse me, Your Honor--relative to 
his whereabouts on Labor Day, is that correct? A. Yes, sir. 

* * * * 

Q. Tell me, sir, were any promises made to the defendant to 


secure any statement from him? A. No, sir. 


131 Q. So far as you know, sir, was the statement voluntary ? 


A. Yes, sir; as far as any statement he made. 

Q. Yes, sir. So far as any statement he made to you? 
A. Yes, sir. 

Q. Was there any inducement offered to him, sir, to secure any 
statement? A. No, sir. 

Q. Were any promises made to him to secure any statement, 
sir? A. No, sir. 

Q. Did anyone in your presence, or did you, sir, at any time 
abuse or threaten to abuse the defendant to secure any information from 
him? A. No, sir. 

* * 

CROSS EXAMINATION 

BY MR. BOSKOFF: 

Q. Mr. Woods, you were present when the complaint was sworn 
to before the Commissioner, the United States Commissioner, on 
September 17th, 1959, were you not? A. Yes. 

Q. You were an attesting witness? A. Yes. 

132 Q. At what hour was that complaint filed, and at what hour was 
the warrant issued? A. It would have to be approximate hour, I would 
say, around 11:30 a.m. 

Q. Inthe morning? A. Yes, sir. 

Q. Now, you reached the defendant at his home approximately 
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twelve hours later? A. Yes, sir. 

Q. Without the warrant? A. Yes, sir. 

Q. Where was the warrant at the time--at that time? A. It 
was filed with the U.S, Marshal to whom it was addressed. 

Q. Am I correct in saying that you had legal authority to serve 
that warrant in Maryland as an F.B.I. Agent? | 

THE COURT: Yes, he did. That is a matter of law. 

MR. BOSKOFF: Yes, Your Honor. 

Q. (By Mr. Boskoff) Now, when you spoke to the defendant as 
he came up the walk and went into his home, did you ask him to identify 
himself? A. Yes, sir. 

Q. Or did you know it was Barry? A. We asked him if he was 
Bernard Barry, and he said yes. 

133 Q. Did you recognize him? A. Yes. 


Q. Then you went into the living room? A. Yes. 


Q. And you sat and talked with him there, did you not ? 
A. Yes. 

Q. And this conversation that you refer to took a in the 
living room of Mr. Barry's home at that time? A. Yes, sir. 

Q. And at that time, didn't you and Captain Higgins tell Mr. 
Barry that you were investigating the matter of this forged check? 

A. I told him that a warrant had been issued for him in ponnection with 
this check. 

Q. Didn't you tell him, first, that you were investigating the 
matter of this forged check? A. No, sir; not since the warrant was 
outstanding, I did not. : 

Q. You say now that you made no representations to him prior 
to telling him about a warrant that you and Captain oe were there 
investigating the matter of-- 

THE COURT: He has already answered that question twice. 
Please don't ask it a third time. 

Q. (By Mr. Boskoff) And is it your testimony that immediately 
upon entering the living room, you told him that a warrant was issued 


54 
134 for his arrest? A. Immediately upon entering the living room, 


I advised him of the rights which I have told Mr. Smithson, and then 


advised him that the warrant was outstanding on September 17th. 

Q. Andthen you had this conversation? A. Yes, sir. 

Q. May I ask you why you didn't bring the warrant with you, 
since it was in your physical possession? 

THE COURT: I might say to counsel that the Federal Rules of 
Criminal Procedure provide that the arresting officer need not have 
the warrant on his person at the time of his arrest. 

MR. BOSKOFF: I understand that. 

THE COURT: Are you familiar with that? 

MR, BOSKOFF: Yes, sir; Iam. 

THE COURT: Because any one of a number of persons might 
make the arrest pursuant to the warrant, and you could not have enough 
duplicates or counterparts to furnish them all. 

MR. BOSKOFF: I understand that, but-- 

THE COURT: You may ask the question. 

MR. BOSKOFF: Yes, directed to why-- 

THE COURT: You may proceed. 

MR. BOSKOFF: To why-- 

THE COURT: The Court does not invite responses to its com- 

ments. 

MR. BOSKOFF: Thank you, sir. 

Q. (By Mr. Boskoff) Why didn't you take the warrant out with 
you and arrest him then and there? A. I filed the warrant in our normal 
routine with the U.S. Marshal to whom it is addressed, and I did not 
know where he was living, during the day; I found that out later on that 
night. 

Q. Well, didn't you know that he was employed as a plumber by 
Northeast Plumbers, or some outfit like that prior to that? A. No, sir. 

THE COURT: The question to be determined on this prelimi- 
nary hearing is whether these statements were made voluntarily. 

MR. BOSKOFF: Yes, sir. 
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THE COURT: And I think the testimony out of the presence of 
the jury at this preliminary hearing must be confined to that issue. 
MR. BOSKOFF: Yes, Your Honor. 
Q. (By Mr. Boskoff) In checking the temporary license tag, 
didn't that temporary license tag set an address for Mr. Barry? 
THE COURT: I am going to exclude that also, because, IT re- 
peat, the only question for me to determine at a preliminary hearing 
136 out of the presence of the jury is whether the statements that 
are proffered by the Government as having been made by the defendant 
were made voluntarily or not. 
That is the purpose of excluding the jury. 
MR. BOSKOFF: Yes. May I state this, Your Honor: 
THE COURT: Yes, you may. | 
MR. BOSKOFF: I want to make sure that I am advising you 
fully of what I have in mind. Mr. Barry advises me that on this occa- 
sion he was not told that a warrant was issued for his arrest immedi- 
ately , but was told-- 
THE COURT: You may cross-examine the witness concerning 


all the circumstances relating to the making of the statement, but you 


were asking him about something else. 

MR. BOSKOFF: I was attempting to probe his signa! as to 
his statement -- 

THE COURT: I understand, but I think that you should confine 
yourself to the issue. 

MR. BOSKOFF: Well,-- 

THE COURT: I have ruled. 

MR. BOSKOFF: I am a little puzzled about how to proceed. 

THE COURT: You may proceed. Ask the next question. If it 
is not admissible, I will exclude it. | 

- (By Mr. Boskoff) Why did you wait until that! ‘evening to go 
out in the execution of that warrant when it had been issued early in the 
137 morning? A. I did not know where Mr. Barry lived until 

shortly before I went there. 
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Q. From whom did you get the information as to his residence? 

MR. SMITHSON: I believe, Your Honor, that we are getting 
into the field of information. I object. 

THE COURT: Objection sustained. 

Q. (By Mr. Boskoff) When you took Mr. Barry, or when he 
rode with you to police headquarters, you say you advised him of his 
rights and his rights to counsel. At that time was interrogation 
carried on of Mr. Barry? A. You say when I took him to headquarters. 
I did not take him to headquarters. 

@. Ichange that to say when you arrived at headquarters with 
Mr. Barry, who made the arrest? A. I did, sir. 

Q. Now, back at his home when you told him there was a warrant 
outstanding , did he say, "what happens to me if I don't come voluntarily 


with you to the District?" A. He asked me whatthe normal procedure 


would be, and I told him that I would call another agent from the Hyatts- 
ville Resident Agency of the F.B.I., have one of them come in and go 
then to Upper Marlboro, which would be the routine way of handling it. 

138 Q. And-- A. And at that time he requested to be permitted to 
go into the District. 

Q. He requested, or you suggested? A. He requested, sir. 

Q. Didn't you say to him, "Would you come with us so that we 
can serve the warrant on you in the District of Columbia?"' A. No, 
sir; I did not. He requested permission to come in to the District of 
Columbia. 

Q. Now, do you know how long Mr. Barry was interrogated at 
police headquarters after his arrest at approximately 11:45 p.m.? 

A. About forty-five minutes. 

Q. Were you present all the time? A. Yes, sir. 

Q. Were handwriting specimens taken from him? A. Yes, 
sir; they were. 

Q. It was during this forty-five minutes that you had this 
further conversation with him? A. Yes, sir. 

Q. Now,-- 
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THE COURT: Was that before or after he made the statement 
to you concerning which you were interrogated by Mr. Smithson ? 

139 THE WITNESS: It would be during the period in his home, and 
again at police headquarters. 

THE COURT: Did he make the statement to you at police head- 
quarters before the forty-five minute period of anierapersicn or after 
that period? : 

THE WITNESS: The statement he made, Your Honor, was made 
immediately. ! 

THE COURT: Very well. 

Q. Now, you testified that you had a third conversation with him? 
A. Yes, sir. 

Q. In some anteroom to the United States Commissioner's 
office? A. No, sir. I testified that I talked to him for just a moment 
behind the lineup room at the Municipal Center, police headquarters. 

Q. At that time do you know whether he had been in communica- 
tion with an attorney? A. I do not know. 

Q. Did you warn him again at that time? A. No, sir; he made 
a comment to me, and I talked to him for approximately two minutes, 


at the most. 


Q. Well, you sought him out; he did not seek you out, would that 


be accurate? A. He made a statement to me as we were going through 
140 this room. | 
Q. You were on your way to the United States Commissioner's 

office? A. I was on my way to the Check Squad. | 

Q. Was he being taken to the Commissioner's office at that 
time? A. He was taken very shortly thereafter; yes, sir. 

Q. Didn't you know at that time there was going to be a hearing 
and he was going to be represented by counsel at that hearing ? 
A. No, sir; I did not know whether he had an attorney at that time. 

MR. BOSKOFF: I have no other questions of this witness. 

MR. SMITHSON: Your Honor, I would like to ask just one ques- 
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THE COURT: Very well. 

REDIRECT EXAMINATION 

BY MR, SMITHSON: 

Q. Regarding the statement in the morning, sir, behind the in- 
terrogation room, you say that statement was made by the defendant to 
you or this comment, is that correct? A. Yes, sir. 

Q. What was the comment he made at that time to you which 
brought about this later conversation ? 

141 THE COURT: Well, the contents of the statement, if they are 
admitted, will have to be testified to in front of the jury. 

MR. SMITHSON: Yes, Your Honor. The only point I was offer- 
ing, the statement from the defendant, was to show the spontaneity of 
his statement to the witness. 

THE COURT: I understand. He has already indicated that. 

I am going to overrule the objection and rule that the statements 
were voluntarily given. 

* * * * 

142 MR. BOSKOFF: Your Honor, would it be permissible to call 
Mr. Barry without waiving his right not to testify ? 

THE COURT: Oh, yes, yes. I thought that you were not offering 
any evidence on this issue. 

MR. BOSKOFF: I think that Your Honor should hear him. 


* * * * 


AFTER RECESS 


(The Court reconvened at 3:00 p.m., the jury not present.) 
* * * *x 


BERNARD J. BARRY 
the defendant, being first duly sworn, was examined and testified as 


follows: 
* * * 
144 DIRECT EXAMINATION 
BY MR. BOSKOFF: 
Q. What is your name? A. Bernard J. Barry. 
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Q. Are you the defendant in this criminal action? A. Yes, sir. 

Q. Now, Mr. Barry, would you tell the Court what occurred on 
the night of September 17th when Mr. Woods and Captain Higgins came 
to your home in Mount Rainier, Maryland? A. When I was coming 
down Thirty-fifth Street, I guess around 11:00 o'clock at night, and I 
saw this car pull up behimd mine, two men get out and flash a light on 
my tags, and I kept on walking, went down to the gate ; one of them 
called me "'Bernie."" I turned around and looked at them. I said, "I 
don't know whoyouare." I mean, "I don't know you," and they intro- 


145 duced themselves, Captain Higgins and Agent Woods of the 


F.B.I,. 

THE COURT: Speak a little more distinctly. You are in a big 
room. If you want to be heard and if you want to have your testimony 
considered, you must give it in sucha way that it can be understood. 

THE WITNESS: So they introduced themselves, and asked was 
I Bernard Barry. I told them Yes. I told them to come on in the house 
if they wanted to talk to me. So they go in and sit down, and then Agent 
Woods said him and Higgins, Captain Higgins, was out there to talk to 
me about a check; they were investigating me. So I sit down and talked 
to them. Then they asked me for identification, and I handed Agent 
Woods my billfold. 

Q. (By Mr. Boskoff) Do you have that billfold with you here? 
A. Yes, sir; I do. 

Q. MaylIsee it? A. Right here. 

(The defendant produced the billfold.) 
A. (continued) And he took all the pictures and card and papers that I 
had in there, and he looked through them all, and I have a check that 
was made out to me in '57 that was a bad check, that I had made it 
good myself, so he gave me my wallet back and everything -- 
146 * * * ae fi 

Q. Can you tell us just approximately how long this conversa- 
tion in your living room took with Agent Woods and Captain Higgins ? 
A. It was a good forty-five minutes--half hour to forty-five minutes. 
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Q. And then what was the first time that something, anything 
was said to you with respect to the warrant? A. Well, Captain Hig- 
gins wanted me to come into Washington with him to police headquar- 
ters, and I asked him if they had a warrant, and they said yes but they 
didn't have it with them, that the U.S. Marshal had it. I said, ''What if 

147 I don't come in with you, what would happen then?" 

Then Agent Woods said that he would call an agent from Hyatts 
ville and have them arrest me and take me to Upper Marlboro. So-- 

I figured I'd come on into Washington instead of going up to Upper 
Marlboro, since they already had the warrant. 

Q. Was anything said about Agent Woods and Captain Higgins 
staying with you in your living room? A. Agent Woods,he said that he 
would stay there until they could get an F.B.I. Agent in Hyattsville. 

THE COURT: Why did you prefer to go to Washington rather 
than Upper Marlboro ? 

THE WITNESS: It's so far away from my home. 

Q. (By Mr. Boskoff) Now, at any time did Agent Woods say 
something to you about it not being necessary for you to make a state- 
ment or that a statement that you made could be used against you? 

A. Yes, afterwards--they had told me that they had a warrant for me. 

Q. Was that the first time that the statement was made to you? 
A. Yes, it definitely was. 

Q. Now, when you left your home, where did you go from that 
point? A. Well, I got in my car and Captain Higgins, I think it was 

148 Captain Higgins, got in the car beside me and I come right down 
to Municipal Center. 


Q. At that point were you placed under formal arrest? A. No, 
sir, I was not. 


Q. What happened to you at that time? A. I was taken up to the 
Check and Fraud Squad, and I was questioned up there by Captain Hig- 
gins and Mr. Woods. 

Q. Can you remember how long, in point of time, that question- 
ing took? A. It was close to two or two and a half hours, because I got 
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tired, and I had been up since 6:00 o'clock that morning, and I was 


tired-- 

THE COURT: Just a moment. You just answer the questions. 

Q. (By Mr. Boskoff) Could you tell the Court approximately 
what hour in the morning that was that the interrogation was ceased? 
A. Between two and two thirty. 

Q. And then what happened at that time? A. Then I was taken 
downstairs and booked under the interstate transportation. I was taken 
down, fingerprinted and pictured, and then I was put in the cell in 
number one cell block. ! 

Q. Now, were you cautioned that any statement that you made 

149 could be used against you during the time that 'you were at police 
headquarters? A. After I was taken to the Check and Fraud Squad 
room, I was then told that. After I was taken to the Check and Fraud 
Squad room, I was then told that anything I would say would be used 
against me. 

Q. Was this at the beginning of the wae that took place 
at that time? A. Yes, that was at the beginning. 

Q. Now, Agent Woods has testified to a third conversation that 
he had with you shortly before you were brought to the United States 
Commissioner's office for arraignment. 

Do you recall any such conversation at that time? A. No, sir; 
I don't. | 

* x* * * | 

150 Q. Mr. Barry, do you have a criminal record? Have you been 
convicted of crimes? A. Yes, I have. 

Q. How many--roughly--do you know? A. About three felonies. 

Q. And at the time of your arrest, were you out on probation with 
respect to a conviction? A. Yes, Iwas. : 

Q. And when were you placed under protation? A. I think it 
was the latter part of June 1959. 

THE COURT: In what Court? 

THE WITNESS: This Court here. Judge Curran's Court. 
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THE COURT: Judge Curran's Court. This was his third con- 
viction, and he was placed on probation ? 
MR. BOSKOFF: That is his testimony, Your Honor. 
* * * * 
CROSS EXAMINATION 
BY MR. SMITHSON: 
Q. At the time that the agent and Captain Higgins talked to you 


in your home in Maryland, you were warned, were you not, by Agent 


Woods? A. Only after we were getting ready to leave. 

Q. You mean it is your testimony he had never warned you 
before? A. No, sir; he did not. 

Q. He warned you when you got down to police headquarters 
again, is that right? A. Again, yes, sir. 

Q. He didn't bring you to headquarters, did he? You drove your 
own car? A. With Captain Higgins beside me. 

Q. You drove your own car--you weren't in bracelets ? 
A. Oh, no, sir. 

* * * * 

152 Q. (By Mr. Smithson) Tell me, sir, are you the same Bernard 
Barry who was arrested and convicted in December of 1949 for a vio- 
lation of the interstate transportation of stolen property statute? 

A. Yes, sir; I was. 

Q. And I believe, sir, that you also had a conviction in 1946, 
did you not, sir, for unauthorized use of a motor vehicle? A. Yes, sir. 

THE COURT: How old are you? 

THE WITNESS: Thirty-two, Your Honor. 

* * * a 

THE COURT: Do you have any further testimony ? 

MR. BOSKOFF: No, Your Honor. 

THE COURT: Iam going to hold that the statements were vol- 
untary, and therefore admissible. 

The objection will be overruled. 

You may bring in the jury. 
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(Accordingly, at 3:25 p.m., the jury returned to the courtroom.) 
* * * * | 
JOSEPH I, WOODS 
having been previously called as a witness in behalf of the Government, 
resumed the witness stand, and further testified as follows: 
DIRECT EXAMINATION 
BY MR. SMITHSON: (continued) 


* * * * | 


154 Q. What, if any, conversation did you have with the defendant 
at the time you first saw him there at his home, sir? | A. I advised the 
defendant, after identifying myself, that there was a warrant outstand- 
ing for him in Washington, D.C., charging him with violation of Title 
18, Section 2314, which was the interstate bad check law. 

I further advised him that he did not have to make any statement; 
that if he did, it could be used against him in Court, and that he hada 
right to an attorney. 

Q. Was there anyone else present at the time you so advised 
the defendant? A. Yes, sir. Captain David A. Higgins of the Metro- 
politan Police Department, Check and Fraud Squad. ! 

Q. Now, sir, with regard to any statement, if any was made by 
the defendant, I will ask you, sir, was there any inquiry by you or any 
answer by the defendant, relative to the whereabouts of his automobile 
on the period of September 4th through September the ith of 1959, at 
his home? A. Yes, sir; there was. 

* * * * | 

155 Q. What was the conversation relative to his automobile that 
you had with the defendant on that particular time? A. Mr. Barry stated 
that he loaned his automobile to an individual whom he described asa 
beatnik. And the only name he knew for him was "Mann." 

He said that he loaned the automobile to him on Friday or Satur- 
day, he was not sure, September 4th or 5th, and that he and a friend 
of his picked the automobile back up in front of Bob White's Restaurant 


on Pennsylvania Avenue, Southeast, on Sunday, September the 6th,1959. 
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Q. All right, sir. Tell me, sir, was that conversation or that 
statement ever repeated by the defendant at any later time? A. Yes, 
Sir; it was repeated in the Check and Fraud Squad of the Metropolitan 
Police Department headquarters. 

Q. With regard, sir, to the morning of the 18th of September, 
1959, approximately 10:00 a.m., sir: 

I'l ask you whether or not there was any conversation by you 
or with you and the defendant regarding his whereabouts on the 7th 
of September, that is, Labor Day? A. Yes, sir. 

Q. Where did that take place? A. It took place in the small 

156 room behind the lineup room at Metropolitan Police Department 
headquarters. 

Q. At that time, sir, did you speak to the defendant, or did he 
speak to you first? A. Mr. Barry spoke to me. He said, ''That man 
is mistaken.’’ Meaning Mr. Southwick who had identified him. And 
both Captain Higgins and I told Barry, "If you will tell us where you 
were at approximately 6:00 p.m. on September 7th, we will try to find 
out whether you have a substantial alibi." And Barry told us, "I cannot 
remember where I was at about 6:00 p.m. on September 7th, Labor Day, 
and if I tell you now, I may have to change my story later." 

* * * * 

157 (AT THE BENCH:) 

MR. BOSKOFF: May I inquire of the Government the purpose-- 
this is the writing of Mr. Holsinger? 

THE COURT: I assume the purpose is to show that the endorse- 
ment, the Holsinger endorsement-- 

MR. SMITHSON: Yes. 

THE COURT: Is not in Holsinger's handwriting, is that right? 

MR. BOSKOFF: Are you going to call experts if it going to be 
shown to the jury ? 

THE COURT: Any exhibit can be shown to the jury. 

MR. BOSKOFF: I have no objection to it if counsel is laying 


the foundation for expert testimony. 
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THE COURT: I presume so. 
MR. SMITHSON: Yes, sir. 
MR. BOSKOFF: I have no objection to it then. : 
* * * * | 

158 JAMES B, BLAINE , 
called as a witness in behalf of the Government, being first duly sworn, 
was examined and testified as follows: | 

DIRECT EXAMINATION 
BY MR. SMITHSON: | 
Q. Your name, sir, is James B. Blaine, is that correct ? 
A. That is correct. | 
* x * * 

159 Q. *** What is your occupation, Mr. Blaine? A. Iama 
special agent of the Federal Bureau of Investigation, Washington, 
D.C. : 

* * * el": 
Q. What is the specific nature of your work or assignment? 
A. Iam assigned to the F.B.I, Laboratory as a document examiner. 
Q. Examiner of questioned documents? A. That is correct. 

* * * 

Washington, D.C. 

January 6,1960 | 

* * x 

165 Q. (By Mr. Smithson, continued) On the endorsement on Exhi- 
bit 1, which is the check, have you considered that endorsement, pur- 
portedly in the name of Donald Lee Holsinger, with the known handwrit- 
ing of Donald Lee Holsinger, as displayed on Exhibit 15? A. I have. 

Q. I'll ask you, sir, if you have made any examination or tests 
or conclusions whatsoever with regard to the signature on Exhibit 1, 
that is, the endorsement, as to whether or not that is the writing of 
Donald Lee Holsinger, as displayed in Exhibit 15? A. I did not reach 


a definite conclusion as to whether the endorsement on Government 


166 Exhibit 1 was written by Donald Lee Holsinger whose known 
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handwriting appears on Government Exhibit 15. However, I did find 
significant characteristics indicating that the Donald Lee Holsinger 
endorsement on Government Exhibit 1 is a simulated forgery, or copied 
forgery, of a genuine signature of Donald Lee Holsinger. 

Q. And how did you arrive at that conclusion, Mr. Blaine? 

A. It was based-- 

THE COURT: What is your conclusion? 

THE WITNESS: That the Donald Lee Holsinger endorsement on 
the check, Government Exhibit 1, is a simulated or a copied forgery of 
a genuine signature of Donald Lee Holsinger. 

THE COURT: I thought you said that you did not reach a definite 
conclusion. This seems to be a contradiction. 

MR. SMITHSON: May I explain that, Your Honor. 

As I understand that, he did not reach a definite conclusion as to 
whether or not the signatures on the endorsement and the handwriting 
were the same, but he did arrive at the conclusion that it was a simu- 
lated tracing or copying of the purportedly good writing of Mr. Holsinger. 

Is that correct, Mr. Blaine? 

THE WITNESS: Yes. I couldn't definitely eliminate Donald Lee 
Holsinger-- 

THE COURT: Just a moment. Is Mr. Smithson's statement 
correct ? 

167 THE WITNESS: Yes, sir. 

* * * * 

177 THE COURT: I would like to ask you a couple of questions, 
Mr. Blaine, in order to clarify my own thinking. 

THE WITNESS: Yes, sir. 

THE COURT: Did I understand you correctly that it is your 
opinion that this is a copied signature, but you have not formed a defi- 

178 nite conclusion as to whether it is a forged signature, is that 
it? 

THE WITNESS: It is a copied or forged signature, but in this 


particular instance, I could not definitely eliminate Holsinger of having 
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had sufficient ability or intelligence in handwriting identification to 


have been able to successfully tried to change his own individual 
characteristics. In other words, to make an auto forgery. 

THE COURT: What is an auto forgery ? 

THE WITNESS: That would be a forgery of one's own signature. 
In other words, the writer has tried to change it sufficiently so that 
perhaps later on he could deny that was his signature. 

* * * * 

179 THE COURT: Before you commence your cros$s-examination, 
I would like to have counsel come to the bench, please 

(AT THE BENCH:) 

THE COURT: Mr. Smithson, is it not your theory that this is a 
fictitious instrument in its entirety ? 

MR.SMITHSON: Yes, Your Honor. 

THE COURT: Because there is no such person as Hyman 
Bridenstein, and if there was, he was not authorized to sign these 
checks? | 

MR. SMITHSON: Yes, Your Honor. 

THE COURT: Then what difference does it make as to whether 
the Holsinger endorsement was genuine or not ? | 

MR. SMITHSON: The reason I have gone into it in this fashion 
is that there is an actual Donald Lee Holsinger. Your Honor is well 
acquainted, I know, from your past experience at the Department , you 
know what these charges are, and you know the practice that a lot of 
check people have--where two or more people will begin, one will 
make out a part of it-- | 

THE COURT: Oh, no, no. I think that I probably did not make 
my question clear. I said, what difference, in view of the fact, accord- 
ing to your theory this is a forged instrument-- 

180 MR. SMITHSON: That's right. 

THE COURT: What difference does it make whether the en- 
dorsement of the alleged payee is forged or genuine? | 

MR. SMITHSON: Because-- 
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THE COURT: Ifthe instrument itself is a forged instrument ? 
In other words, aren't we going into an issue that is not importart ? 
MR. SMITHSON: I don't believe so, Your Honor, because of the 
fact that Mr. Holsinger is a person in being--Mr. Holsinger, let's face 
it, is a criminal. 
THE COURT: Yes, but Iam afraid you still do not get my point. 


Let’s assume Holsinger is not in being. Let's assume he is fictitious. 


Suppose the Holsinger endorsement were genuine, this would still be 
a forged instrument ? 

MR.SMITHSON: Yes, sir. 

THE COURT: What difference does it made so far as the issue 
of this case is concerned? 

MR. SMITHSON: I want to show that Holsinger could not--this 
particular individual--that Holsinger couldn't have been present and 
done this. 

THE COURT: I understand. But you are still not answering as 
to the point--I will ask you: What difference does it made as far as the 
issue of this case if this instrument is a forged instrument? Does it 
make any difference whether the endorsement is genuine or not? 

181 MR. SMITHSON: Not specifically. 

THE COURT: Then why confuse the issues ? 

MR. SMITHSON: Excuse me, Your Honor, I didn't understand. 

THE COURT: Why go off on a tangent ? 

MR. SMITHSON: The defense has stated that the defendant was 
not there. There was mistaken identity. Therefore, Holsinger being a 
living person, it can well be argued that Holsinger wrote this or pre- 
sented it. 

THE COURT: Iunderstand. Suppose he did write it? 

MR.SMITHSON: Then, Your Honor, it comes to a question of 
identity of the individual. 

THE COURT: I think that you are going far afield, and that you 
are confusing the jury and perhaps the Court with a tangential issue. 

MR, SMITHSON: May I state, Your Honor--Your Honor has 
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heard all this from this witness--I am going to bring out on direct with 
regard to that signature--I have one other witness who is a state 
trooper who arrested Holsinger in New Jersey on the State Turnpike 
at six o'clock that evening, that same night, who will be able to prove 
that Holsinger could not have written or presented the document, 

THE COURT: You do not have to negative--what you are trying 
to do is to rebut the defense not presented as yet. 

MR. SMITHSON: That is true. 

182 THE COURT: You should not do that in your case in chief. 

MR. SMITHSON: The reason is this, Your Honor: Very likely 
the defendant will not take the stand--if not, I presume they will go on 
and say he did not write this instrument. Therefore, if I have never 
contended--they can say, "Let me show you, he did not write it," and 
I have contended there is a Holsinger, which I had to eraplian asa 


living person. 
THE COURT: You are just heading for a hung jury, Mr. Smith- 


MR. SMITHSON: I hope not. 

THE COURT: Well, that is what you are doing by bringing ina 
tangential issue. There will be a long oid nes and every- 
body will be confused. 

MR. SMITHSON: I didn't mean it for this rene 

THE COURT: That is the effect of this testimony. I do not 
think that you should have called Blaine at this time. _ 

MR. BOSKOFF: Your Honor, may I suggest to you that some of 
this conversation is being heard by the jury. 

THE COURT: That is all right. As a matter of fact, I intended 
to state this in open Court. 

MR. BOSKOFF: I thought Your Honor might-- | 

THE COURT: I think it causes great confusion. 

However, you are counsel in the case. Go ahead. 

MR, SMITHSON: All right, Your Honor. | 

(COUNSEL HAVING RETURNED TO TRIAL TABLES.) 
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* * 
ANTHONY JOSEPH VUOLO 
called as a witness in behalf of the Government, being first duly sworn, 
was examined and testified as follows: 
DIRECT EXAMINATION 

BY MR. SMITHSON: 

* * * x* 

Q. Your occupation, sir? A. State Trooper, New Jersey. 

Q. That is the State of New Jersey? A. Yes, sir. 

Q. Were you so employed and working on the afternoon and the 
evening of September the 7th, 1959, Labor Day? A. Yes, sir. 

Q. Did you have occasion, sir, to stop a vehicle on the turnpike 
and arrest anyone approximately six p.m. that night? A. Yes, sir. 

Q. Did you on that date, sir, at that time and place, arrest one 
Donald Lee Holsinger ? 

* * * * 

Q. Whom did you arrest on that occasion, sir? A. Donald Lee 
Holsinger. 

Q. Was there anyone else with him? A. Yes, sir. 

Q. How many other individuals? A. Four other people. 

Q. Tellime, sir, do you recall the exact hour of the arrest ? 

185 A. Approximately six p.m. 

Q. And I will ask you, sir, did you take that person and the 
others into custody? A. Yes, sir. 

Q. I will ask you, sir, if you brought a certain photograph with 
you today ? . A. I did, sir. 

MR. SMITHSON: May I have it. 

THE COURT: I wonder if it would not be a good idea to elicit 
the place of arrest. 

MR. SMITHSON: I will, Your Honor. 


Q. (By Mr. Smithson) Tell me, sir, where was the exact point 
of arrest of these five individuals? A. It was a mile north of Eliza- 


beth, New Jersey, on the New Jersey Turnpike. 
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* * * 


186 Q. I show you Government Exhibit 17 for identification, and I 


will ask you to examine this, sir, and state what it is? A. It is three 


individual pictures of Donald Lee Holsinger. 

Q. Is that the individual, sir, that you arrested on the date you 
previously indicated? A. Yes, sir. 

MR. SMITHSON: The Government offers Exhibit 17, Your Honor. 

THE COURT: Show it to defense counsel. 

MR. BOSKOFF: No objection, Your Honor. 

THE COURT: It may be admitted. 

* * * 

187 JOSEPH I, WOODS 
previously called as a witness in behalf of the Government, resumed 
the witness stand, and further testified as follows: | 
DIRECT EXAMINATION 

BY MR. SMITHSON: 

MR. SMITHSON: For the record, Your Honor, Special Agent 
Woods was previously sworn and has testified. 

THE COURT: Yes. 

Q. (By Mr. Smithson) I will ask you, sir, to examine Govern- 
ment Exhibit 17. 

I will ask you whether or not that is the same individual from 
whom your secured the handwriting examples that you have indicated 
as Government Exhibit 15? A. Yes, sir. This is Donets Lee Hol- 


singer, yes. 
* * 


188 CROSS EXAMINATION 
BY MR. BOSKOFF: 
Q. Mr. Woods, I want to return to another matter that I forgot 
to ask you about previously. 
Do you know where Mr. Barry was employed on the day of his 
arrest? A. I know now, yes, sir. 
189 Q. Where was he employed? A. He was employed at, I 
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believe, it was. called Northeast Plumbers. It was by a man named 
Duncan. 

THE COURT: A man named what ? 

THE WITNESS: Duncan. 

Q. That would be Southeast Washington? A. Mr. Duncan lives 
in the Southeast. I do not know where the Northeast Plumbing is. 

Q. Do you know whether or not it was situated in the District ? 
A. No, sir; not at that time; no, sir. 

Q. Do you know now whether Northeast Plumbers is situated in 
the District of Columbia? A. No, sir. 

x * * 

190 (AT THE BENCH:) 

MR. BOSKOFF: Your Honor, at this time the defendant moves 

for a judgment of acquittal, and if Your Honor would like to hear me 


argue that, I would be happy to do so. 


THE COURT: You may state your grounds. 

MR. BOSKOFF: The grounds are that this case to me appears 
to rest primarily on the question of identity , and that the Government's 
proof shows enough, shall I say, uncertainty with respect to the ques- 
tion of identity that there is not enough evidence present upon which 
a jury could find the defendant guilty. 

THE COURT: No, I will deny the motion. I think that there is 
a question of fact for the jury. Two eye-witnesses identified him. 

MR. BOSKOFF: All right. And at this time I will also move to 
dismiss the indictment, as I did previously, on the ground that the Gov- 
ernment's evidence is at substantial variance in charging where the 
crime was committed. 

THE COURT: Motion denied. 

MR. BOSKOFF: Thank you, Your Honor. 

(COUNSEL HAVING RETURNED TO TRIAL TABLES.) 

THE COURT: You may proceed, Mr. Boskoff. 

MR. BOSKOFF: Mr. Appel, please. 

MR. SMITHSON: If this will expedite it in any way, Your 


73 
Honor, the Government will stipulate that it does not contend that the 
191 defendant wrote the face of this instrument or the endorsement 
on it. | 
MR. BOSKOFF: I think it will expedite matter, Your Honor. 
May I have a moment with Mr. Wise ? 
THE COURT: Yes, indeed. 
(Brief pause.) 
MR. BOSKOFF: In view of the Government's statement, Your 
Honor, that it stipulates that Mr. Barry did not write either the face or 
the endorsement of Holsinger on the rear of the check, it will not be 
necessary for us to call Mr. Appel. | 
* * 
193 [AT THE BENCH: ] 
MR. BOSKOFF: Your Honor, I would like to renew the motion 
for a judgment of acquittal on the previous motion that was made at 


this time. 


THE COURT: Same ruling. Are there any requests for instruc- 
tions ? 


MR. SMITHSON: I take it that Your Honor will give your usual 
instructions, and I will be satisfied with those. 


MR. BOSKOFF: I have some, Your Honor. May I get them now 
for you? 
THE COURT: Yes, you may present them now. 


(Mr. Boskoff secured the reques- 
ted instructions and handed them 
to the Court.) 


THE COURT: These generalities, of course, are not necessary. 
I always charge Number One and Two. By the way, in presenting re- 
quests to charge, it is always easier for the Court if you will put each 
one on a separate sheet of paper. 
MR. BOSKOFF: Yes, Your Honor. 
194 THE COURT: I will grant One and Two--in my own way, how- 
ever. 


I will deny three. 
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I will give one instruction on presumption of innocence, but not 


Number Four you are entitled to, if you wish, and I will grant it. 
I want to make this suggestion to you: Most experienced crimi- 
nal lawyers do not ask for that instruction. In fact, when I ask them-- 


when that instruction is not requested, I always ask counsel of my own 


initiative, own volition, whether they wish the instruction given--and 
most experienced lawyers say, "Oh, no, we don't want to call the 
jurors’ attention to that situation.” 

MR. BOSKOFF: We have discussed that, and since this trial 
has been so short, we feel our client's interest would be best served by 
having it. 

THE COURT: This is this jury's first case. 

MR. BOSKOFF: We hope that it is to our benefit. 

THE COURT: (Reading) No, no, of course, I am not granting 
that instruction. I would have to explain it a little bit. I would have to 
tell the jury that he has the option of taking or not taking the witness 
stand, and they would not draw any unfavorable inference from his fail- 
ing to do so. 

195 MR. BOSKOFF: I think that we ought to ask the Court to instruct 
the jury with respect to that issue. 

THE COURT: Very well. If I deny your request, you would be 
justified in claiming that it was error. I will so instruct the jury in my 
own words, of course. 

Number Five, I grant, but in my own words. 

Number Six is denied. 

Iam going to deny Number Seven, because I will cover the 
general subject of proof beyond a reasonable doubt in a different way. 

Number Eight is denied, because I am going to analyze the fine 
elements of the crime in greater detail. 

MR. BOSKOFF: I don't have my copy. You have denied, so 
that we can make a note, Three and all the others? 

THE COURT: Iam denying Number Three, Number Six, 
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Number Seven-- 
MR. BOSKOFF: And Number Eight. 
THE COURT: And Number Eight. You understand, of course, 
that the instructions that I have granted I will embody in my own way. 
You are not to state what they will be in your summing up. 


* * * * 


200 THE COURT: Mr. Wise. 
* * 
MR, WISE: Ss 
206 Now, Mr. Southwick very honestly--keeping in mind beyond a 


reasonable doubt--very honestly, in spite of--I Say in spite of the way 
Mr. Smithson put the question to him the second time--he said, "To be 
honest, I must say that I did not notice a scar on Mr. Barry's face 
when he was in the office." : 

Also, contrary to what I understood Mr. Smithson to say, the 
pictures on which he made the identification, that is, the small pictures 
shown to him first--and you can verify this, because it was passed 
around--showed no scar on Mr. Barry's face. Those photographs obvi- 
ously were taken before he had that scar. 

207 If I may, Your Honor, I am going to ask Mr. Barry to step up 
here, so that they may look at the scar. 

THE COURT: Oh, no, no, no. 

MR. WISE: May I call their attention to it as he is sitting there? 

THE COURT: Yes. 

MR. WISE: Remember Mr. Southwick was only i far re- 
moved from Mr. Barry at the time he passed the check. If you look 
at Mr. Barry, you can see that ugly, that very pronounced scar. When 
he walks into your office, the first time you see him, that's the first 
thing you notice about Mr. Barry is the scar. | 

Mr. Southwick said, very honestly, that he eaulld cok say that he 
had seen the scar when he cashed the check. : 


Now, if Mr. Barry were in that office, I submit to you, ladies 


and gentlemen, not beyond a reasonable doubt, but in no event could 
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you make a mistake and not recognize the scar. 

He identified Mr. Barry from a picture which showed no scar 
on him. I say to a reasonable man, that does not prove it. 

* * * * 

217 HOLTZOFF,J.: Ladies and gentlemen of the jury, this trial 
has been rather short, and the issue is simple. Nevertheless, in view 
of the fact that this is the first case, the first trial in which members 
of this jury panel have participated, my remarks to you will bea little 
more elaborate and a little more detailed than they otherwise might be. 

Before discussing the charge on which the defendant is being 
tried and instructing you concerning it, 1am going to make a few pre- 
liminary remarks concerning the system and method of trying jury 
cases in the Federal Courts. 

Under the system prevailing in the Federal Courts, it is the 
function of the Court, that is, it is my function, and my duty, to instruct 
the jury concerning the rules of law that must govern the disposition of 
the case on trial. 

You, ladies and gentlemen of the jury, are bound and obligated 
to take the law from the Court and to follow the Court's instructions 
as to the law. 

218 On the other hand, the jury decides the facts. You, ladies and 
gentlemen of the jury, are the sole judges of the facts, and you must 
determine the facts yourselves on the basis of the evidence, and solely 
on the basis of the evidence adduced at this trial. 

The Court, in addition to instructing the jury as to the law, has 
still a further function to perform, and that is to summarize the evi- 
dence and the facts, to discuss them and to comment on them, but only 
for the purpose of aiding and assisting the jury in arriving at its con- 
clusions. The Court's summary of the evidence and the Court's dis- 


cussion and comments on the facts and on the evidence are not binding 


on you. They are intended only to help you, and you need attach to 
them only such weight as you deem wise and proper. 
If your recollection or your understanding or your view of the 
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evidence in any particular differs from the Court's recollection, or 
the Court's understanding, or the Court's view of the evidence, then it 
is your recollection, your understanding and your view of the evidence 
that must prevail; because, I repeat, the final decision on the facts is 
solely within your province. My instructions are binding on you only 
as to the law. 


With these preliminary remarks, I shall proceed to a discussion 


of the case on trial. 
The defendant is charged with a crime known as transportation 
219 of afalsely made and forged security in interstate commerce. 
The specific charge is that on or about September 7, 1959, he presen- 
ted at a filling station, a gasoline station, in nearby Edgewater, Mary- 
land, a forged check, knowing it to be forged, and that he had requested 
that the check be cashed, and that it was cashed. That thereafter the 
forged check, being drawn on a bank located in Washington, it was 
transported from Maryland to the District of Columbia: That is the 
specific charge against the defendant. | 

It now becomes your duty to determine whether the defendant 
is guilty or not guilty of the charge on which he is being tried. 

There are certain general principles that are applicable to all 
criminal cases, including, of course, this one, which I shall first sum- 
marize before proceeding to a detailed discussion of the specific rules 
applicable to this case. 

First, the fact that the defendant has been indicted and is 
charged with a crime is not in itself to be taken as an indication of 
guilt, because an indictment is merely the procedure and the machinery 
by which a defendant is brought before the Court and is placed on trial. 

Second, every defendant in a criminal case is presumed to be 
innocent.This presumption of innocence attaches to him throughout the 
trial. | 

Third, the burden of proof is on the Government to prove the 

220 defendant's guilt beyond a reasonable doubt. Unless the Gov- 
ernment sustains this burden, and proves beyond a reasonable doubt 
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that the defendant has committed every element of the offense charged, 
the jury must find him not guilty. 

I repeat, the burden is on the Government to prove the defend- 
ant's guilt beyond a reasonable doubt, but proof beyond a reasonable 
doubt does not mean proof beyond all doubt whatsoever. It means 
proof to a moral certainty; and not necessarily proof to an absolute or 
mathematical certainty. 

By reasonable doubt, as its very nameimplies,. is meant a doubt 
based on reason; and not just some whimsical speculation or some 
capricious conjecture. 

Let me explain the meaning of the word, "proof beyond a rea- 
sonable doubt,” in simple, everyday language. This is entirely accurate, 
and at the same time easily understood. Proof beyond a reasonable 
doubt simply means this: If, after an impartial comparison and consid- 
eration of all of the evidence, you can say to yourself that you are not 
satisfied of the defendant's guilt, then you have a reasonable doubt. 


But, on the other hand, if after such impartial comparison and consid- 


eration of all the evidence, you can truthfully and candidly say to your- 
self that you have an abiding conviction of the defendant's guilt, such a 
conviction as you would be willing to act upon in the more weighty and 
important matters relating to your own affairs, then you have no rea- 
221 - sonable doubt. In other words, proof beyond a reasonable doubt 

is such proof as will result in an abiding conviction of the defendant's 
guilt on your part, such a conviction as you would be willing to act upon 
in the more weighty and more important matters relating to your own 
affairs. 

in determining whether the Government has established a charge 
against the defendant, you will consider and weigh the testimony of all 
the witnesses who have testified at this trial as well as all the circum- 
stances concerning which testimony has been introduced. 

Circumstances often cast an illuminating light on oral testimony. 

You are the sole judges of the credibility of witnesses. I mean 
by that, that it is for you and for you alone to determine whether to 
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believe any witness, and the extent to which any witness should be 
credited. : 

In reaching a conclusion as to the credibility of any witness, and 
in weighing the testimony of any witness, you have a right to consider 
any matter that seems to you to have a bearing on the question. For 
example, you have a right to consider the demeanor and the attitude 
of the witness on the witness stand; the witness's manner of testifying, 
whether the witness impressed you as a truth-telling individual, 
whether the witness impressed you as having an accurate memory and 
recollection; whether the witness has any motive for not telling the 

222 truth; whether the witness has any interest in the outcome of 
the case. | 

If you find that any witness willfully testified falsely as to any 
material fact concerning which the witness could not reasonably have 
been mistaken, you are at liberty, if you deem it wise to do so, to dis- 
regard the entire testimony of that witness or any part of that witness's 
testimony. | 

No doubt you have observed, ladies and gentlemen of the jury, 
that the defendant in this case has not testified. Under our law, a de- 
fendant in a criminal case has the option whether or not he should 
take the witness stand and testify. He has the privilege of taking the 
witness stand, if he chooses to do so, and testifying. On the other hand, 
he is under no obligation to testify, if he chooses not to do so, and has 
the privilege of not doing so. The law is that the jury may not draw any 
unfavorable inference against the defendant from the fact that he failed 
to take the witness stand and testify. | 

This brings me to specific rules that are applicable to the case 


on trial. 


The pertinent provisions of the statute which defines this crime 


reads as follows: 
"Whoever, with unlawful or fraudulent intent, trans- 
ports in interstate or foreign commerce any falsely made, 
forged, altered or counterfeited securities, knowing the same 
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to have been falsely made, forged, altered or counterfeited, 
223 shall be punished by the penalty prescribed by the statute." 
The elements of the offense that the Government must establish 


are as follows: 
First, that a forged security was involved. A check is a secur- 


ity within the meaning of the statute, and, therefore, a forged check is 
a forged security. 

The check involved in this case was offered in evidence. It isa 
check with the name of Aaard Industries, Inc., trading as Hy's Melody 
Inn, 1122 Bladensburg Road, Northeast, Washington, D. C., printed at 
the head. It purports to bear the signature of Aaards Industries, Inc., 
trading as Hy’s Melody Inn, by one Hyman Bridenstein. It is dated 
September 4, 1959. It is for the amount of $85.89, and is made to the 
order of one Donald Lee Holsinger. 

The Government claims that this is a forged check. The Gov- 
ernment introduced the following evidence, and I will summarize it to 
you very briefly in a skeletonized fashion. The Government introduced 
the following evidence in order to establish that this check is a forged 
instrument: 

First, it called two consecutive owners of Aaards Industries, 
Inc., Woodrow Helmuth and Walter Crutchfield. Helmuth testified that 
he owned the business, and that when he owned it, there was no Hyman 
Bridenstein connected with it; that while the business had a bank ac- 
count in the National Bank of Washington, on which the check purports 

224 to be drawn, he, Helmuth, was the only one who was authorized 
to sign checks. He testified that in June 1959, he sold the business to 
Crutchfield. 

Crutchfield testified that he took over the business on June 23rd, 
1959, and continued to own it past September 4th. He testified that he 
does not know any Bridenstein; that there was no Bridenstein connected 
with the business, and that actually the business had closed out its bank 
account in the National Bank of Washington prior to September. He 
alsc testified that he did not write the check, and did not give it to 
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anybody by the name of Holsinger. 
An officer of the National Bank of Washington was called as a 
witness, and testified that the bank account of Aaard Industries, Inc. 


was closed out on July 23rd, 1959. 


This evidence was introduced to show that the instrument or the 


check is a forged check. 

In order to show that the endorsement was also not genuine, the 
Government offered testimony of an expert of the Federal Bureau of 
Investigation, James B. Blaine, who testified that in his opinion the 
Holsinger endorsement is a simulated or copied signature. Actually , 
of course, it is not essential that the Government establish that the en- 
dorsement is forged, so long as it establishes, if it does establish by 
evidence, that the check itself is forged, and that the name of the maker 

225 is falsely made or forged. : 

So much for the first element that the Government must estab- 
lish. 

The second element that the Government must establish is that 
the defendant caused the forged security to be transported in interstate 
commerce, that is, from one state to another or from one of the states 
to the District of Columbia; in this instance, from Maryland to the Dis- 
trict of Columbia. | 

It is not necessary that the defendant should himself transport 
the instrument. It is sufficient if he causes it to be transported, and 
the law is this: That if a defendant presents a forged check purporting 
to be drawn on a bank in another state, and causes it to be cashed when 
he presents it, and the check thereafter is transported to another state, 
as a matter of routine, for presentation to the bank on which it purports 
to be drawn, the defendant thereby causes the check to be transported 
to another state within the meaning of the statute. | 

The testimony as to the cashing and transportation of the check 
may be summarized as follows: | 

The Government called as a witness Southwick, 'who was in 
charge of a gasoline station at Edgewood, Maryland, in the absence of 
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the proprietor; that about six o'clock in the evening of the 7th of Sep- 
tember, a person arrived in a 1951 or 1950 Chevrolet car and presen- 
226 ted a check, the check involved in this case, and asked that it 
be cashed. There was considerable conversation between the witness 
Southwick, according to Southwick's testimony, and the person who re- 
quested the check to be cashed. Finally, Southwick says he cashed the 
check, and he identified the defendant as the man who presented the 
check to him for cashing. He testified that he first saw the defendant 
on September 18th and identified him then, and he again identified him 
at the trial. He testified that he deposited the check in the Farmers 
-National Bank at Annapolis, Maryland, and that later the check was 
returned unpaid with a note from the National Bank of Washington in 
the District of Columbia and the Farmers National Bank, indicating that 
there was no such account. 


Southwick also testified that he noted the tag number on the car 


in which the defendant was driving, and he put the number--it was a 
District of Columbia temporary number--on the check. 

Another employee of the filling station, James Stockett, testified 
that he saw the defendant drive into the station in a 1950 or 1951 Chev- 
rolet, and he saw the defendant had a check in his hand, and that later 
he saw that Southwick had the check. He, too, identified the defendant 
as the man whom he saw on that occasion at the filling station. 

227 The Government then called Mr. Meck Murphy, who was an 
automobile dealer, and he testified that in August, he sold a 1951 Chev- 
rolet to the defendant. He identified the defendant as the man who 
bought the car, and he also gave the temporary tag number of the car, 
which is the same tag number as was noted by the witness Southwick 
as being on the car in which he said the defendant drove up to his 
filling station. 

The Government thus seeks to corroborate the identification of 
the defendant by Southwick and Stockett by showing that he purchased the 
car having the tag number which was on the car in which the defendant 
arrived at the filling station. 
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In addition, the Government called as a witness a New Jersey 
State Trooper, Anthony Vuolo, who testified that at about six o'clock 
in the evening of September 7th, he arrested a man by the name of 
Holsinger near Elizabeth, New Jersey, on the New J ersey turnpike. 
The purpose of that testimony was to show that Holsinger could not 
have been at the filling station and could not have cashed the check. 

The third element that must be established is that the defendant 
committed the act with an unlawful and fraudulent intent. 

Of course, intent cannot be proven directly, because there is no 
way of delving into another person's brain and ascertaining what is go- 
ing on in his mind. The law permits the jury to infer ja fraudulent or 
an unlawful intent from all of the circumstances, from things done, 

228 from things said, from the surrounding circumstances as well 
as from the act itself. 

I repeat, as I said to you at the beginning, that my summary and 
discussion of the evidence is not binding on you, and if my recollection 


of the evidence does not accord with your recollection, then it is your 


recollection that must prevail. 

You are the sole judges of the facts. I repeat that you must make 
your own decision on the evidence. That is your paeHOn) your duty, and 
your responsibility. 

Now, in deciding this matter, you must use the same practical 
approach, the same ordinary common sense and the same ordinary 
intellige nce that you would employ in determining any other important 
matter that you have occasion to decide in the course of your everyday 
life. : 

Your verdict must be either guilty or not guilty. As of course 
you are aware, your verdict must be reached by unanimous vote. 

Are there any objections or suggestions ? 

MR. SMITHSON: Your Honor, the Government has no objections 
and no suggestions. I would like to say one thing at the bench, though, 
if I might. 

THE COURT: You may come to the bench. 
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229 (AT THE BENCH:) 

MR. SMITHSON: Your Honor, I may have overlooked the formal 
tender of Exhibit 16, which is the big chart. If I did, I so offer it at this 
time. 

THE COURT: Any objection? 

MR. BOSKOFF: I have no objection to that. 

MR. SMITHSON: Thank you, Your Honor. 


(Accordingly , Government Exhibit 
No. 16, previously described, was 
received in evidence.) 


THE COURT: Do you have any objections to the charge? 

MR. BOSKOFF: Yes, I have some objections. 

THE COURT: Very well. 

MR. BOSKOFF: In the first place, I repeat the request of Mr. 
Wise that the jury be permitted a closer examination of the scar on 
Mr. Barry's countenance. 

THE COURT: There is no use in repeating anything. 

MR. BOSKOFF: May I state the distance from the jury box to 
Mr. Barry. 

THE COURT: No, no. 

MR. BOSKOFF: Very well. 

THE COURT: If Mr. Barry wanted to have his scar examined, 
he had a way of doing it. 

You may proceed. 

MR. BOSKOFF: In behalf of the defendant, I request that the 


230 Court charge as requested by the requests of the defendant, 
Number Three, Number Five, Number Six. 
THE COURT: Denied. 
MR. BOSKOFF: Number Seven, as previously requested. 
THE COURT: Denied. 
MR. BOSKOFF: And then I wish to take exception to the charge 
of the Court in summarizing the evidence, in that it summarized only 


the Government's contentions and said not one word about the theory of 


the defense. 
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THE COURT: Because the defense offered no evidence. 

MR. SMITHSON: No. 

THE COURT: May I say that the suggestion ee because 
there is no evidence offered by the defense. 

MR. BOSKOFF: I have noted my exception, Your Honor. Is that 
overruled? 

THE COURT: No, I do not overrule your just oe an objec- 
tion. ; 

MR. SMITHSON: I was going to say also, Your Honor, that in 
so far as their contention as to any scar, or the display of that in evi- 
dence, the Government's own photograph blocks or vitiates any such 
contention. : 

MR. BOSKOFF: In reference to Your Honor's charge, in sum- 
mary, I have made specific objections. If Your Honor would like me to-- 

THE COURT: I have no desire for you to do anything at all. It 

231 is for you to decide. 

MR. BOSKOFF: I made a general objection. 

THE COURT: Oh, a general objection is of no value. 

MR. BOSKOFF: I will go into detail. ! 

THE COURT: Try to make it brief. 

MR. BOSKOFF: I will try to make it as brief as I can. 

I except to the Judge's Charge in summarizing the testimony of 
the witness Southwick, without referring in any detail to the facts 
elicited on cross-examination with respect to the giving of the pen 
for this endorsement, and with respect to Mr. Southwick's testimony 
that he did not observe a scar. | 

THE COURT: Very well. Don't go into detail. Just indicate 
what your objection is. 

MR. BOSKOFF: I also except to the charge with respect to the 
witness Stockett in that no reference was made to the lateness of his 


identification. 


I respectfully except to the summarization with regard to Mr. 


Crutchfield, in that no reference was made to the fact that he was 
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testifying here under an attachment, and I respectfully except to the 
Judge's comments with respect to the testimony of Mr. Blaine, in that 
the Government thought it was of value to introduce the testimony and 
did introduce it. It seems to me that the defendant gained some benefit 
from the testimony. 
232 THE COURT: Very well. 
MR. BOSKOFF: That was negatived by Your Honor's comments. 
Thank you, sir. 


* * 


{Filed January 6, 1960] 
JURY INSTRUCTIONS REQUESTED BY DEFENDANT 

1. The law presumes the defendant to be innocent of the crime 
charged against him, and this presumption of innocence must prevail 
throughout the trial, unless the Government establishes the defendant's 
guilt to your satisfaction beyond a reasonable doubt with respect to 
each of the elements of the crime charged. 

McAffee v. United States, 70 App. D.C. 142, 151, 105 F. 2d 21, 

ae [Granted] 

2. The indictment is not evidence that the defendant has com- 
mitted a crime, and you should not draw any inference against the de- 
fendant because he has been so charged. 


McAffee v. United States, supra. 
[Granted] 


3. The defendant is not required to prove himself innocent or to 
produce evidence at all on that subject. In considering the testimony 


you must view it in the light of this presumption of innocence with which 


the law clothes the defendant. It is a presumption that abides with him 


throughout the trial of the case until the evidence convinces each in- 
dividual juror of his guilt beyond all reasonable doubt. 


McAffee v. United States, supra. 
[Deny ] 
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4. The law requires that you shall not draw any unfavorable 
inference against the defendant, because of his Bure to testify in his 
own behalf. 


Smith v. United States, 72 App. D.C. 187, 189, 
112 F.2d 217, cert. den. 311 U.S. 663. 
[Granted] 


5. A reasonable doubt may be defined to mean such a doubt as 
will leave a juror's mind, after a candid and impartial investigation of 
all the evidence, so undecided that he is unable to say he has an abiding 
conviction of the defendant's guilt, or such a doubt as in the graver and 
more important transactions of life, would cause a reasonable and 
prudent man to hesitate and pause. 


Egan v. United States, 52 App. D.C. 384, 393, 287 
F. 958, 967. 
[ Granted ] 


6. If the evidence you have heard may reasonably be reconciled 
with the theory that some other person than defendant committed the 
crime charged, then the Government has not proved defendant's guilt 
beyond a reasonable doubt, and you should acquit the defendant. 


Levine v. United States, 104 App. D.C. 281, 261 
F.2d 747. 
[ Denied] 


7. It is not necessary for the defendant to prove that another 
person was the one who presented and cashed the check in question, 
and if you have a reasonable doubt as to whether defendant has been 
correctly identified as the person who presented and cashed the check 
you may not convict the defendant. If you have such a reasonable doubt. 


you should acquit him. 


Levine v. United States, supra. [ Denied ] 
Respectfully submitted, 
/s/ Alexander Boskoff 


/s/ Wm. C. Wise 
8. The elements of the crime charged are that the defendant 
cashed a forged check, knowing it to be falsely made or forged, and 


thus unlawfully caused it to be transported in interstate commerce. 
[ Denied] 
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4. The law requires that you shall not draw any unfavorable 
inference against the defendant, because of his failure to testify in his 
own behalf. 


Smith v. United States, 72 App. D.C. 187, 189, 
112 F.2d 217, cert. den. 311 U.S. 663. 
[Granted] 


5. A reasonable doubt may be defined to mean such a doubt as 
will leave a juror's mind, after a candid and impartial investigation of 
all the evidence, so undecided that he is unable to say he has an abiding 
conviction of the defendant's guilt, or such a doubt as in the graver and 
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F. 958, 967. 
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6. If the evidence you have heard may reasonably be reconciled 
with the theory that some other person than defendant committed the 
crime charged, then the Government has not proved defendant's guilt 
beyond a reasonable doubt, and you should acquit the defendant. 


Levine v. United States, 104 App. D.C. 281, 261. 
F.2d 747. 
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7. It is not necessary for the defendant to prove that another 
person was the one who presented and cashed the check in question, 
and if you have a reasonable doubt as to whether defendant has been 
correctly identified as the person who presented and cashed the check 
you may not convict the defendant. If you have sucha reasonable doubt 
you should acquit him. ; 

Levine v. United States, supra. : [ Denied ] 

Respectfully submitted, 
/s/ Alexander Boskoff 
/s/ Wm. C. Wise | 

8. The elements of the crime charged are that the defendant 

cashed a forged check, knowing it to be falsely made or forged, and 


thus unlawfully caused it to be transported in interstate commerce. 
| [ Denied] 


[ Filed January 6, 1960] 


On this 6th day of January, 1960, came again the parties afore- 
said in manner as aforesaid, and the same jury as aforesaid in this 
cause, the hearing of which was respited on Jan. 5th; whereupon the 
said jury after hearing further of the evidence and instructions of the 
Court, alternate jurors are discharged from further consideration on 
this case. The jury retires to consider their verdict. 

The jury returns into Court and upon their oath say that the de- 
fendant is guilty as indicted. Whereupon each and every member of the 
jury is asked if that is his or her verdict and each and every member 
thereof say that the defendant is guilty as charged in the indictment. 

The case is referred to the Probation Officer of the Court and 
the defendant is committed to the District of Columbia Jail. 

By direction of 


Alexander Holtzoff 
Presiding Judge 
Criminal Court # 4 


HARRY M. HULL, Clerk 


By /s/ Irene B. Burroughs 
Deputy Clerk 


Present: 
United States Attorney 


By Fred Smithson 


Asst. U.S, Attorney 
ARH 


[ Filed January 25, 1960] 

On this 22nd day of January, 1960, came the Attorney of the 
United States, the defendant in proper person and by his counsel, 
Alexander Boskoff, Esquire; whereupon, the motion of the defendant 
for a new trial, coming on to be heard, after argument by counsel is 
by the Court denied. 

The defendant is remanded to the District of Columbia Jail. 


By direction of 
Alexander Holtzoff' 
Presiding Judge 
Criminal Court # Four 


Present: HARRY M. HULL, Clerk 


United States Attorney By /s/ Irene B. Burroughs 
Deputy Clerk By: RSR 


By Frederick Smithson 
Asst. U.S. Attorney 


eK 
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[ Filed February 24, 1960] 
JUDGMENT AND COMMITMENT 

On this 19th day of February, 1960 came the attorney for the 
government and the defendant appeared in person and by his counsel, 
Alexander Boskoff, Esquire : 

It Is Adjudged that the defendant has been convicted upon his 
plea of not guilty and a verdict of guilty of the offense of TRANSPOR- 
TATION OF FORGED SECURITY IN INTERSTATE COMMERCE. 
(Violation of Title 18, U.S. Code, 2314) as charged and the court having 
asked the defendant whether he has anything to say why judgment should 
not be pronounced, and no sufficient cause to the contrary being shown 
or appearing to the Court, | 

It Is Adjudged that the defendant is guilty as charged and con- 
victed. | 

It Is Adjudged that the defendant is hereby committed to the 
custody of the Attorney General or his authorized representative for 
imprisonment for a period of Twenty (20) months to five (5) years. 

It Is Ordered that the Clerk deliver a certified copy of this 
judgment and commitment to the United States Marshal of other quali- 
fied officer and that the copy serve as the commitment of the defendant. 


/s/ Alexander Holtzoff 
United States District Judge 
SS 
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[ Filed February 19, 1960] 
On this 19th day of February , 1960, came the attorney of the 
United States, the defendant in proper person and by his counsel, 
Alex. Boskoff, Esquire; whereupon defendant's oral motion for leave 
to appeal in forma pauperis coming on to be heard, after argument, 
was by the Court denied. 
By direction of 


Alexander Holtzoff 
Presiding Judge 
Criminal Court #4 


HARRY M. HULL,CLERK 


By /s/ Irene B. Burroughs 
Deputy Clerk 


Present: 
United States Attorney 


By Frederick Smithson 
Asst. U.S. Attorney 


OK 


[ Filed April 21, 1960] 


ORDER 

Upon consideration of the petition for leave to prosecute an 
appeal in forma pauperis and of the memoranda in support and in oppo- 
sition, it is 

ORDERED by the court that petitioner is allowed to proceed on 
appeal from the judgment of the District Court without prepayment of 
costs and that the joint appendix shall be printed at the expense of the 
United States. 

Per Curiam. 

Dated: April 19, 1960 


KA 


